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regulation, or rule of law.*

Alternatively, E-SIGN does not apply to “court orders or notices, or official
court documents....required to be executed in connection with court
proceedings.”®® It also does not apply to “any notice of the cancellation or
termination of utility services (including water, heat, and power); default,
acceleration, repossession... or the cancellation or termination of health insurance
or life insurance benefits.”®’ In states where UETA has been adopted, it can be
applied and used to replace E-SIGN provisions.* Finally, E-SIGN does not apply
to a contract or other record to the extent it is governed by the UCC.%

The MLEC is applicable to all types of information in the form of data
messages utilized in the context of commercial activities.’® The MLEC defines
“data messages” as information generated, sent, received, archived or
communicated by electronic, optical or similar means.’’ Such a definition
includes all communication not on paper®?. with “the fundamental principle that
data messages should not be discriminated against, i.e., that there should be no
disparity of treatment between data messages and paper documents.”?

Additionally, the “commercial activities” contemplated by MLEC encompass
- all “matters arising from all relationships of a commercial nature, whether
contractual or not,” either domestic or international.”®> Commercial contracts
include, but are not limited to, buying and selling of commercial goods and
services, leasing, distribution, commercial representation, insurance, and industrial
cooperation agreements.”® On the other hand, the non-contractual transactions,
those to which the MLEC refers, includes transactions bétween “users of the
electronic commerce” and “public authorities”.?’ , .

~ The field of application of the CUECIC is different than that of MLEC.
CUECIC applies to “electronic communications in connection with the formation
or performance of a contract between parties whose places of business are in
different States.”® In CUECIC, “electronic communications” cover any
“statement, declaration, demand, notice or requeSt, including an offer and the
acceptance of an offer, that the parties are required to make or choose to make
in connection with the formation or performance of a contract,”® created

85. 15 U.S.C. § 7001(d)(1)(A) —~ (B) (2000).
86. Ibid. §7003(b)(1). :
87. Ibid. §7003(L)(2)}A)~C).

88. Ihid. §7002(a)1).

89. Ibid. §7003(a)(3). .

90. MLEC Art. 1 (1996).

91. Ibid. Art. 2(a).

92. 1bid. q 24.

93. 1hid. § 46.

94. Ibid. Art. |, footnote.

95. See id. § 28-29.

96. lbid. Ar. 1, footnote.

97. See id. § 26.

98. CUECIC art. 1(1) (2005).

99. Ibid. Art. 4(a).

i
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through “data messages,”!” which contain all “information generated, shipped,

-received or stored by electronic, magnetic, optic or similar means”.!" It should

be noted that CUECIC adopts the definition of “electronic communications”
previously established in the MLEC. Nevertheless, CUECIC excludes electronic
communications related to “contracts created with a personal, family or
household purposes;”!%? certain operations related to stock market values, titles
or financial stocks;'”* and transferable documents or titles.'%

On the other hand, the requirement that the parties be established in different
countries resembles the CISG.'* In fact, CUECIC applies only when the party’s
businesses are located in participating contracting nations, or when the parties
have agreed on what state law will be applicable.!% Therefore, CUECIC limits
the area of application to parties that maintain, in different nations, “a
nontransitory establishment to pursue an economic activity other than the

temporary provision of goods or services out of a specific location™.'” Article

6 of CUECIC also reiterates two rules from article 10 of CISG in reference to
multiple establishments and the place of residence when it pertains to physical
people.'"® In addition, article 6 of CUECIC -establishes presumptions based on the
understanding that the parties will contract according to their location, and on the
location of technology and systems of information utilized by one of the parties

“in the formation of a contract.'”?

Although CUECIC applies to the use of electronic. communications in

connection with the formation or performance of a:contract between parties with -

places of business in different States,'!® “the fact that the parties have their
places of business in different States is to be disregarded whenever this fact does
not. appear either from the contract or from any dealings between the parties or
from information disclosed by the parties at any time before or at the conclusion
of the contract.”''" Additionally, “neither the nationality of the parties nor the
civil or commercial character of the parties or of the contract is to be taken into
consideration” in determining the establishment of the parties in different
countries.!'? Nations contracting under CUECIC can exclude the area of its
application “in a statement written according to article 21”.'"* In this manner,

100, 1hid.  Art. 4(b).

101, lbid. Arxt. 4(c).

102, /bid.  Axt 2(1)(a).

103, Ibid. Art. 2(1)(b).

104. Ihid. Art. 2(2).

105. See Martin, note 8, at 265.

106. CUECIC Art. 19(1) (2005). See also Martin, note 8 at 269.
107. 1bid. Art. 4(h).

108. Ibid. Art. 6. See also Martin, note 8 at 201.

109. CUECIC art. 6 (2005). See also Martin, note 8 at 270,
110, 7bid. " Art. 1(1). ’ '
VUL, Ihid. Art 1(2). See also Martin, note 8 at 269.

112, CUECIC Art. 1(3) (2005).

(13. Ibid. 19(2).
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the contracting nations will be able to avoid the area of application of the
CUECIC through “another convention, treaty or international agreement,

mentioned explicitly in paragraph 1 of article 20”.!'* On the other hand, through

a statement in conformity with article 21, any country will be able to apply the
dispositions of the current CUECIC in the employment of electronic
communications in the formation or fulfillment of a contract to which some
covenant, treaty or international agreement will be applicable and which said State
is or can come to be a party.'”® Finally, “Any State may declare that it will not
apply the provisions of this Convention to the use of electronic communications
in connection with the formation or performance of a contract to which any
international convention, treaty or agreement specified in that State’s declaration,
to which the State is or may become a Contracting State, applies, including any
‘of the conventions referred to in paragraph 1 of this article, even if such State
has not excluded the application of paragraph 2 of this article by a declaration
made in accordance with article 21,7

HI. AUTONOMY OF THE PARTIES (EXCLUSIONS,
EXCEPTIONS, AND MODIFICATIONS)

Article 2 of the UCC does not contain any provision explicitly stating how
to exclude its application in transactions involving goods. However, Article 1
indicates that, when a transaction bears a reasonable relation to one state and
also to another state or nation, the parties may agree that the law of either state
or nation shall govern their rights and duties.!''” “Failing such an agreement, [the

UCC] apphes to transactions bearing an appropriate relation to thle] state.”!!3
Additionally,

the effect of the provisions of this Act may be varied by agreement,
except as otherwise provided in this Act and except that the obligations
of good faith, diligence, reasonableness and care prescribed by this Act
may not be disclaimed by agreement but the parties may by agreement
determine the standards by which the performance of such obligations

114, [bid. 20(2).

V15, Tbid. 20(3).

116, [bid. 20(4); See also id. 20(1) (the conventions are: Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York, /0 June 1958); Convention on the
Limitation Period in the International Sale of Goods(New York, 14 June 1974) and Protocol
thereto (Vienna, 11 April 1980); United Nations Convention on Contracts for the
International Sale of G‘oods (Vienna, 11 April 1980); United Nations Convention on the
Liability of Operators of Transport Terminals in International Trade (Vienna, 19~ April
1991); United Nations Convention on Independent Guarantees and Stand-by Letters of
Credit (New York, 11 December 1995); and United Nations Convention on the Assignment

. of Receivables in International Trade (New York, 12 December 2001)).

117. U.C.C. § 1-105(1) (2002).

118. 7bid.
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is to be measured if such standards are not manifestly unreasonable.'"”

Similarly, the CISG allows the parties to exclude its apphcatxon or to vary the
effect of any of its provisions.'?°
UCITA also gives the parties the option to choose and apply this law to their
transactions unless a rule within that jurisdiction forbids it.'?! The Act indicates
that this “choice is not enforceable in a consumer contract to the extent it would
vary a rule that may not be varied by agreement under the law of the jurisdiction
whose law would apply. . .in the absence of the agreement.”'?> UCITA also
determines which jurisdiction’s law governs in all respects for purposes of
contract law “in the absence of an enforceable agreement on choice of law.”!?
UETA is a little more general in its provisions with regard to its application.
For example, UETA makes clear that it “does not require a record or signature
to be created, generated, sent, communicated, received, stored, or otherwise
processed or used by electronic means.”!?* UETA indicates that its application
is purely voluntary and depends on mutual agreement between the parties to
conduct transactions by electronic means.'? It also indicates that “[w]hether the
parties agree to conduct a transaction by electronic means is determined from the
context and surrounding circumstances, including the parties’ conduct.”'?* UETA
also indicates that, even when a party has agreed to conduct transactions by
electronic means, that party may refuse to conduct other transactions by
- electronic means.'?” Further, “the right[s] granted- by this provision may not be
waived by agreement.”'*® Generally, most provisions of UETA may vary by
agreement.'??
E-SIGN does not “requue any person to agree to use or accept electronic
records or electronic signatures, other than a governmental agency with respect
to a record other than a contract to which it is a party.”'3® Also, E-SIGN
indicates that when “a statute, regulation, or other rule of law requires that
information relatlng to a transaction ot transactions . . .[be] made available . . .in

information satisfies the requirement that such mformatlon be in wrltmg 1f ’ the
consumer consents.'*!

. Ibid. § 1-102(3):
. CLS.G., Art. 6 (1980).
. U.CLT.A. §109(a) (2002)
dbid. .
. U.CLT.A. §109(b) (2002).
. U.E.T.A. §5(a) (1999).
. See id. § 5(b).
. 1bid.
. 1bid. §5(c).
. Ibid.
. Ibid. §5(d)
15 U.S.C. § 7001(b)(2) (2000).
3L Ihid. § 7001(c)(1)(A).

writing, the use of an electronic record to provide or make available . . .such -
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MLEC is similar to CUECIC in that it permits the contracting parties to
modify the dispositions established in the contract.'*?> In the case of the MLEC,
the autonomy of the parties is limited explicitly to the dispositions not related to
the requirements of establishing the effectiveness and validity of “writings”,
“signatures”, and “originals™ transmitted through electronic data messages.!*® On
the other hand, CUECIC does not explicitly limit the autonomy of the parties,'*
thus it is nevertheless very probable that the Commission of the United Nations
for International Commercial Rights would interpret said autonomy in a similar
manner as MLEC. 1

IV. FORMATION OF THE ELECTRONIC CONTRACT
A. The Offer

An offer can be defined as “a declaration of receptive intent, which being
sufficiently definite, aims toward the perfection of the contract by means of the
concurrence with the statement of the recipient of the proposal.”’*¢ The absence
of any of these elements implies that existence of the contract cannot be
established or perfected.'’? -

The 2003 amended version of the UCC establishes that an offer by a
nierchant to buy or sell-goods in a signed record that by its terms, gives
assurance that it will be held open is not revocable, for lack of consideration,
during the time stated or if no time is stated for a reasonable time, but in no
event may the period of irrevocability exceed three months. Any such term of
assurance in a form supplied by the offeree must be separately signed by the
offeror, '3 : :

With 1egaxd to the element of the offer, the UCC also indicates “an offer
to make a contract shall be construed as inviting acceptance in any manner and
by any medium reasonable in the circumstances.”'® Additionally, the UCC
explains that “an order or other offer to buy goods for prompt or current
shipment shall be construed as inviting acceptance either by a prompt promise
to ship or by the prompt or current shipment of conforming or nonconforming
goods, but the shipment of nonconforming goods is not an acceptance if the

132. See MLEC Art. 3 (199()) CUECIC Art. 3 (20()5)

133, MLEC Art. 4(1) (19906).

134, CUECIC Art. 4 (2005).

135, See MLEC § 21 and 44 (1996): see also Martin, note 8, p. 289.

136. M.a del Pilar Perales Viscasillas, Formacion del Contrato Electronico, in REGvEN JURIDICO
ot Inrerver 875, 886-87 (Javier Cremades et al. eds. 2002).

[37. The term “perfection” in this article is used to describe the consummation or execuuon of
a contract without defect. Although more commonly used in the field of secured
transactions, the term was chosen as a more accurate description of the act of fulfilling all

: legal requirements for the formation of a contract.

138. U.C.C §2-205 (2003).

139. Ibid. § 2-206(1)a).
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seller seasonably notifies the buyer that the shipment is offered only as an
accommodation to the buyer.”!#°

With regard to the offer, the CISG considers that a “proposal for concluding
a contract addressed to one or more specific persons constitutes an offer if it
is sufficiently definite and indicates the intention of the offeror to be bound in
case of acceptance.”'*! Such a proposal is “sufficiently definite if it indicates the
goods and expressly or implicitly fixes or makes provisions for determining the
quantity and the price.”'*? Such “an offer becomes effective when it reaches the
offeree” but can be withdrawn, even if irrevocable, “if the withdrawal reaches
the offeree before or at the same time as the offer.”'®® “An offer, even if it is
irrevocable, is terminated when a rejection reaches the offeror.”'** Also, any
offer can be revoked until the contract is concluded, so long as “the revocation
reaches the offeree before he has dispatched an acceptance.”'** However, “an
offer cannot be revoked if it indicates, whether by stating a fixed time for its
acceptance or otherwise, that it is irrevocable; or if it was reasonable for the
offeree to rely on the offer as being irrevocable and the offeree has acted in
reliance on the offer.”'4
With regard to an offer, UCITA indicates “an offer to make a contract
invites acceptance in any manner and by any medium reasonable under the
circumstances” unless otherwise unambiguously indicated by the language or the
circumstances.'*’ “An order or other offer to acquire a copy for prompt or
current delivery invites acceptance by either a prompt promise to Ship or a
prompt or current shipment of a conforming.or nonconforming copy.”'** An-.
offer, like an acceptance,.“is conditional if it is conditioned on agreement by the
other party to all the terms of the offer or accéptance.”** At the same time, “a
conditional offer or acceptance precludes formation of a contract unless the
othel party agrees to its terms.”"%0 :
UETA does not include any rules of terms spec1ﬁcally related to the offer
it only authorizes the use of records or ‘electronic signatures in the formation of
contracts,'”! : :
Similarly, the legal effect of E- SIGN is hmlted to the use of electronic
signatures, contracts, or other records affecting interstate or foreign
commerce.'s2 However, E-SIGN does not affect any other rule or law that

140. fhid. § 2-206(1)(b).

141, C.I.S.G. Art. 14(1) (1980).
142, Ibid.

143, Ihid. Art. 15(1)-(2):

144, 1bid. Art. 17.

145 1bid.  Art. 16(1).

146, 1hid.  Art. 16(2)(a)—~(b).
147. U.C.LT.A. § 203(1) (2002).
148, 1hid. § 203(2).

149, 1hid. § 205(a).

150, 1bid. § 205(b).

IS1. See U.E.T.A. §§ 2(16). 3(a). 4 (1999).
152, See 15 U.S.C. § 7001(a).



