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UCIT A also does not apply to motion pictures, s9und recordings, musical 
works, or phonorecords.65 Equally, a contract of employment of an individual is 
not regulated by this Act. 66 It is worth mentioning that, if UCIT A were to 
conflict with Article 9 of the UCC (related to financial services transactions), the 
UCC would govern. 67 Generally, but with several exceptions, "a contract 
requiring payment of [a contract fee of] $5,000 or more is not enforceable by 
way of action or defense unless" a record exists that a contract has been 
formed.68 

Still, UCIT A is under much scrutiny because of its relevance to non
negotiated or standard form licenses that accompany many software packages 
and has only been ratified in two states (Maryland and Virginia).69 Often called 
"shrink-wrap" or "click-wrap" licenses, these agreements accompany products 
that are sold in "shrink-wrap" packaging or online products t'hat are accessed by 
clicking "I agree" to activate the license .. 70 Such licenses under the Act give 
licensors or vendors of the software product more latitude in establishing and 
enforcing the terms. 71 Although questionable or unfair tem1s in "shrink-wrap" 
and "click-wrap" licenses can be challenged by licensees in court, the courts 
have more often than not enforced the terms in ''shrink-wrap" contracts.72 , 

UCITA takes a leap forward in validating the tem1s of this kind of license.73 A 
software license includes a provision that specifies which law governs the 

· contract and in UCITA this choice of law provision enables contracting parties 
to select Virginia or Maryland law (i.e. UCITA) to govern a software or access 
contract entered into by residents and businesses anywhere in the country. 74 

UCITA also broadly allows choice of forum clauses that might select either 
Virginia or Maryland as the state where any litigation or arbitration regarding a 
dispute in the contract would take place. 75 Consequently, some states have 
developed "defensive legislation" to protect their residents from the non
negotiated terms of the software contracts. The measures adopted by the four 

65. Ibid. * /03(d)(3)(8). 
66. Ibid. § /03(d)(5). 
67. Ibid.§ !03(c); see also U.C.C. § 9-109 {2002) (stating that the Article applies to any 

transaction that is related to the transfer of personal property interests in contract, among 
other things 

68. U.C.f.T.A. § 201(a)(l )(2002). 
69. "UCIT A & Related Legislation In Your State," American Library Association, available at: 

http://www.ala.org/ala/washoff/WOissues/copyrightb/ucita/states.htm. (last accessed March 6, 
2006) (hereinafter UCITA ALA). 

70. "UCITA /01 & 102," American Library Association, available at: http://www.ala.org/ala/ 
washoff/WOissues/copyrightb/ucita/ucita I 01.htm (last accessed April 3, 2006) (hereinafter 
UCITA ALA). 

71. Ibid. 
72. Ibid. 
73. "UCITA /01 & /02," American Library Association, available at: http://www.ala.org/ala/ 

washoff/WOissues/copyrightb/ucita/ucita 10 l.htm (last accessed April 3, 2006) (hereinafter 
UCITA ALA). 

74. Ibid. 
75. Ibid. 
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anti-UCITA states-Iowa, North Carolina, West Virginia and, just last month, 
Vennont-are refened to as "bomb-shelter" legislation.76 The intent is to prevent 
a vendor from applying Maryland or Virginia UCIT A law provisions unilaterally 
on residents of other states, for instance. 77 In most cases, the "bomb-shelter" 
legislation nanowly states that the choice of law or choice offorum terms in 
software contracts is unenforceable in that state.78 

UET A applies to electronic records and electronic signatures relating to 
transactions. 79 In UET A, an "electronic signature means an electronic sound, 
symbol, or process attached to or logically associated with a record and executed 
or adopted by a person with the intent to sign the record."80 Nevertheless, this 
Act does not apply to a transaction to the extent it is governed by Article 2 of 
the UCC or to the extent that UCITA applies.81 

E-SIGN gives validity to contracts and other documents signed in electronic 
forn1 and related to interstate or foreign commerce.82 Nevertheless, this Act does 
not require any person to agree to use or accept electronic records or electronic 
signatures.83 E-SIGN also indicates that if a statute, regulation, or other rule of 
law requires that information relating to a transaction be provided and made 
available to a consumer in writing, the use of an electronic record to provide or 
to make available such infonnation satisfies the requirement that the infonnation 
be in writing if the consumer has affinnatively consented to its use and has not 
withdrawn consent. 84 Additionally, E-SIGN applies to the retention of 
documents. In other words, when 

a statute, regulation, or other rule of law requires that a contract or other 
record relating to a transaction in or affecting interstate or foreign 
commerce be retained, that requirement is met by retaining an electronic 
record of the information in the contract or other record that accurately 
reflects the information set forth in the contract or other record: and . . ( 

remains accessible to all persons who are entitled to access by statute, 

76 .. Patrick Thibodeau. "Anti-UCITA Legal Measures Outnumber State Adoptions," June 9, 2003, 
a vai lab I e at: http://www .compu terworld.com/ govern menttopics/ government/] egis Jation/story/ 
0, I 080 I ,81884,00.html. 

77. UCITA ALA. 
78. Ibid. 
79. U.E.T.A., § 3 (1999). This Act has been adopted by the following states: Alabama, Alaska, 

Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Florida, 
Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New 
Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, South Dakota, Tennessee, Texas, U.S. Virgin Islands, Utah, 
Vermont, Virginia, West Virginia, Wisconsin, and Wyoming. Uniforn1 Law Commissioners, A 
Few Facts About the Uniform Electronic Transactions Act, at http://www.nccusl.org/nccusl/ 
uniformact_factsheets/uniformacts-fs-ueta.asp (last visited Apr. 2, 2006). 

80. U.E.T.A., § 2(8) (1999). 
81. Ibid. § 3(b)(2)-(3). 
82. 15 U.S.C. § 7001(a) (2000). 
83. Ibid. § 7001(b)(2). 
84. Ibid. § 7001 (c)(l )(A). 
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regulation, or rule of law. 85 

Altematively, E-SIGN does not apply to "court orders or notices, or official 
court documents .... required to be executed in connection with court 
proceedings."~<' It also does not apply to "any notice of the cancellation or 
termination of utility services (including water, heat, and power); default, 
acceleration, repossession ... or the cancellation or tem1ination of health insurance 
or life insurance benefits. "87 In states where UET A has been adopted, it can be 
applied and used to replace E-SIGN provisions.88 Finally, E-SIGN does not apply 
to a contract or other record to the extent it is governed by the UCC.89 

The MLEC is applicable to all types of information in the form of data 
messages utilized in the context of commercial activities.90 The _MLEC defines 
"data messages" as information generated, sent, received, archived or 
communicated by electronic, optical or similar means.'ll Such a definition 
includes all communication not on paper92 with "the fundamental principle that 
data messages should not be discriminated against, i.e., that there should be no 

d d t "93 disparity of treatment between data messages an paper ocumen s. 
Additionally, tl1e "commercial activities" contemplated by MLEC encompass 

all "matters arising from all relationships of a commercial nature, whether 
contractual or not,"94 either domestic or intemational.95 Commercial contracts 
include, but are not limited to, buying and selling of coinmercial goods and 
services, leasing, distribution, commercial representation, insurance, and industrial 
cooperation agreements.96 On the other hand, the non-contractual transactions, 
those to which the MLEC refers, includes transactions between "users of the 
electronic commerce" and "public authorities". 97 

The field of application of the CUECIC is different than that of MLEC. 
CUECIC applies to "electronic communications in connection with the fom1ation 
or perfo~mance of a contract between parties whose places of business are in 
different States. " 98 In CUECIC, "electronic communications" cover any 
"statement, declaration, demand, notice or request, including an offer and the 
acceptance of an offer, th~t the parties are required to make or choose to make 
in. connection with the formation or performance of a contract,"99 created 

85. 15 U.S.C. § 7001(ci)(I)(A) ·· (8) (2000). 
86. Ibid. *7003(b)(l). 
87. Ibid. * 7003(b)(2)(AHC). 
88. Ibid. §7002(a)(l). 
89. Ibid. §7003(a)(3): 
90. MLEC Art. I ( 1996). 
91. Ibid. Art 2(a). 
92. Ibid. ~ 24. 
93. Ibid. ,I 46. 
94. Ibid. Art. I, footnote. 
95. See id. ,I 28-29. 
96. Ibid. Art. I, footnote. 
97, See id. ,r 26. 
98. CUECIC art. 1(1) (2005). 
99. Ibid. Art. 4( a). 
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through "data messages," 100 which contain all "infom1ation generated, shipped, 
. received or stored by electronic, magnetic, optic or similar means". 101 It should 
be noted that CUECIC adopts the definition of "electronic communications" 
previously established in the MLEC. Nevertheless, CUECIC excludes elec_tronic 
communications related to "contracts created with a personal, family or 
household purposes;" 102 certain operations related to stock market values, titles 
or financial stocks; 103 and transferable documents or titles. 104 

On the other hand, the requirement that the parties be established in different 
countries resembles the CISG. 105 In fact, CUECIC applies only when the patiy's 
businesses are located in participating contracting nations, or when the patiies 
have agreed on what state law will be applicable. 106 Therefore, CUECIC limits 
the area of application to parties that maintain, in different nations, "a 
nontransitory establishment to pursue an economic activity other than the 
temporary provision of goods or services out of a specific locati~n". 107 Article 
6 of CUECIC also reiterates two rules from miicle 10 of CISG m reference to 
multiple establishments and the place of residence when it pertains to physical 
people.10s In addition, article 6 of CUECICestabli_shes pres~unptim~s based on the 
understanding that the parties will contract accordmg to their locatiOn, and on t_he 
location of technology and systems of information utilized by one of the parties 
. . f t 109 m the formatiOn o a con ract 

Although CUECIC applies to the use of electrm1ic communica~ions _in 
c~nnection with the formation. or perfom1ance of a contract between parties With 
places of business in different States, 110 "the fact that the parties. have their 
places of business in different States is to be disregarded whenever this fac~ does 
not appear either from the contract or from any dealings between the parties_ or 
from infom1ation disclosed by the parties at any time before or at the conclusiOn 
of the contract. "ill Additionally, ''neither the nationality of the parties nor the 
civil or commercial character of the parties or of the contract is to be taken into 
consid·e~·ation" in determining the establishment of the parties in ditierent 
co~mtries.111 Nations contracting under CUECIC can exclude the area of its 
application "in a statement wi-itten according to article 21 ". 113 In this manner, 

100. Ibid. Art. 4(b). 
101. Ibid. Art. 4(c). 
I 02. Ibid. Art 2( 1 )(a). 

103. Ibid. Art. 2(l)(b). 
104. Ibid. Art. 2(2). 
105. See Martin. note 8, at265. 
106. CUECIC Art. 19( I) (2005). See also Martin, note 8 at 269. 
107. Ibid. Art. 4(h). 
108. Ibid. Art. 6. See also Martin. note 8 at 261. 
109. CUECIC art. 6 (2005). See also Martin, note 8 at 270. 
I 10. Ibid. Art. 1(1). 
II 1. Ibid. Art. I (2). See also Martin, note 8 at 269. 
112. CUECIC Art. 1(3) (2005). 
113. Ibid. 19(2). 
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the contracting nations will be able to avoid the area of application of the 
CUECIC through "another convention, treaty or international agreement, 
mentioned explicitly in paragraph 1 of article 20". 114 On the other hand, through 
a statement in confom1ity with article 21, any country will be able to apply the 
dispositions of the current CUECIC in the employment of electronic 
communications in the formation or fulfillment of a contract to which some 
covenant, treaty or intemational agreement will be applicable and which said State 
is or can come to be a party. 115 Finally, "Any State may declare that it will not 
apply the provisions of this Convention to the use of electronic communications 
in connection with the formation or performance of a contract to which any 
intemational convention, treaty or agreement specified in that State's declaration, 
to which the State is or may become a Contracting State, applies, including any 
of the conventions referred to in paragraph 1 of this article, even if such State 
has not excluded the application of paragraph 2 of this article by a declaration 
made in accordance with article 21." 116 

III. AUTONOMY OF THE PARTIES (EXCLUSIONS, 
EXCEPTIONS, AND MODIFICATIONS) 

Article 2 of the UCC does not contain any provision explicitly stating how 
to exclude its application in transactions involving goods. However, Article 1 
indicates that, when a transaCtion bears a reasonable relation to one state and 
also to another state or nation, the parties may agree that the law of either state 
or nation shall govem their rights and duties. 117 "Failing such an agreement, [the 
UCC] applies to transactions bearing an appropriate relation to th[ e] state. " 118 

Additiorially, 

the effect of the provisions of this Act may be varied by agreement, 
except as otherwise provided in this Act and except that the obligations 
of good faith,' diligence, reasonableness and care prescribed by this Act 
may not be disclaimed by agreement but the parties may by agreement 
determine the standards by which the performance of such obligations 

114. fbid. 20(2). 
115. Ibid. 20(3). 
116. !bid. 20(4); See also id. 20( I) (the conventions are: Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (New York, 10 June 1958); Convention on the 
Limitation Period in the International Sale of Goods(New York, 14 June 1974) and Protocol 
thereto (Vienna, 11 April 1980); United Nations Convention on Contracts for the 
International Sale of G'opds (Vienna, II April 1980); United Nations Convention on the 
Liability of Operators of Transport Terminals in International Trade (Vienna, 19 April 
1991 ); United Nations Convention on Independent Guarantees and Stand-by Letters of 
Credit (New York, 11 December 1995 ); and United Nations Convention on the Assignment 
of Receivables in International Trade (New York, 12 December 2001)). · · 

117. u.c.c. § 1-105(1) (2002). 
118. !bid. 
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is to be measured if such standards are not manifestly unreasonable. 119 

Similarly, the CISG allows the parties to exclude its application or to vary the 
etTect of any of its provisions. 120 

UCIT A also gives the parties the option to choose and apply this law to their 
transactions unless a rule within that jurisdiction forbids it. 121 The Act indicates 
that this "choice is not enforceable in a consumer contract to the extent it would 
vary a mle that may not be varied by agreement under the law of the jurisdiction 
whose law would apply .. .in the absence of the agreement." 122 UCITA also 
determines which jurisdiction's law governs in all respects for purposes of 
contract law "in the absence of an enforceable agreement on choice of law." 123 

UETA is a little more general in its provisions with regard to its application. 
For example, UETA makes clear that it "does not require a record or signature 
to be created, generated, sent, communicated, received, stored, or otherwise 
processed or used by electronic means." 124 UETA indicates that its application 
is purely voluntary and depends on mutual agreement between the parties to 
conduct transactions by electronic means. 125 It also indicates that "[ w ]hether the 
parties agree to conduct a transaction by electronic means is detennined from the 
context and surrounding circumstances, including the Rarties' conduct." 126 UET A 
also indicates that, even when a party has agreed to conduct transactions by 
electronic means, that party may refuse to conduct other transactions by 
electronic means. 127 Further, "the right[s] granted by this provision may not be 
w~ived by agreement. " 128 Generally, most provisions of UETA rnay vary by 
agreement. 129 

E~SIGN does not "require any person to agree to use or accept electronic 
records or electroniC signatures, other than a govenm1ental agency with respect 
to a record other than a contract to which it is a party." 130 Also, E-SIGN 
indicates that when "a statute, regulation, or other rule of law requires that 
infonnation relating to a transaction or transactions ... [be] made available .. .in 
writing, the use of an electronic record to provide or make available ... such 
infonnation satisfies the requirement that such infonnation be in ·writing if' the 
consumer consents. 131 

119. Ibid. § 1-102(3): 
120. C.l.S.G., Art. 6 ( 1980). 
121. U.C.I.T.A. §109(a) (2002). 
122. !bid. . 
123. U.C.I.T.A. §I09(b) (2002). 
124. U.E.T.A. §5(a) (1999). 
125. See id. § 5(b). 
126. ibid. 
127. !bid. §5(c). 
128. [bid. 
129. !bid. §5(d} 
130. 15 U.S;C. § 700l(b)(2) (2000). 
131. Ibid. § 7001(c)(1)(A). 
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MLEC is similar to CUECIC in that it permits the contracting parties to 
modify the dispositions established in the contract. 132 In the case of the MLEC, 
the autonomy of the parties is limited explicitly to the dispositions not related to 
the requirements of establishing the effectiveness and validity of "writings", 
"signatures", and "originals" transmitted tlll'ough electronic data messages. 133 On 
the other hand, CUECIC does not explicitly limit the autonomy of the parties, 13-' 

thus it is nevertheless very probable that the Commission of the United Nations 
for Intemational Commercial Rights would interpret said autonomy in a similar 
manner as MLEC.'-' 5 

IV. FORMATION OF THE ELECTRONIC CONTRACT 

A. The Offer 

An offer can be defined as "a declaration of receptive intent, which being 
sufficiently definite, aims toward the perfection of the contract by means of the 
concurrence with the statement of the recipient of the proposal."136 The absenc.e 
of any of these elements implies that existence of the contract cannot be 
established or perfected. 137 

The 2003 amended ver~ion of the UCC establishes that an offer by a 
merchant to buy or sell-goods in a signed record that by its terms. gives 
assurance that it will be held open is not revocable, for lack of consideration, 
during the time stated or if no time is stated for a reasonable time, but in no 
event may the period of irr-evocability exceed three months. Any such tem1 of 
assurance in a form supplied by the offeree must be separately signed by the 
offeror. us · ·. 

With regard to the element of the offer, the UCC also indicates "an offer 
to make a contract shall be construed as inviting acceptance in any manner and 
by any medium reasonable in the circumstances." 139 Additionally, the UCC 
explains that "an order or other offer to buy goods for prompt or current 
shipment shall be construed as inviting acceptance either by a prompt promise 
to ship or by the prompt or current shipment of conforming or nonconforming 
goods, but the shipment of nonconforming goods is not an acceptance if the 

132. See MLEC Art. 3 (1996); CUECIC Art. 3 (2005). 
133. MLEC Art. 4(1) (19%). 
134. CUEC!C Art. 4 (2005). 
.135. See MLEC ~ 1 21 and 44 ( 1996): see also Martin, note 8, p. 289. 
136. M.a del Pilar Perales Viscasillas. Formacion del C01ztrato Electronico, in Ri:GWE:V JuRmtco 

m: /,\'TERXET 875. 886-87 (Javier Crcrnadcs et al. eds. 2002). 
13 7. The term "perfection" in this article is used to describe the consummation or execution of 

a contract without defect. Although more commonly used in the field of secured 
transactions, the term was chosen as a more accurate description of the act of fulfilling all 
legal requirements for the formation of a contract. 

138 .. u.c.c *2-205 (2003). 
139. Ibid. * 2-206( I )(a). 
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seller seasonably notifies the buyer that the shipment is offered only as an 
accommodation to the buyer," 140 

With regard to the offer, the CISG considers that a "proposal for concluding 
a contract addressed to one or more specific persons constitutes an offer if it 
is sufficiently definite and indicates the intention of the offeror to be bound in 
case of acceptance." 1'

11 Such a proposal is "sufficiently definite if it indicates the 
goods and expressly or implicitly fixes or makes provisions for detem1ining the 
quantity and the price." 142 Such "an offer becomes effective when it reaches the 
offeree" but can be withdrawn, even if irrevocable, "if the withdrawal reaches 
the offeree before or at the same time as the offer." 143 "An offer, even if it is 
irrevocable, is terminated when a rejection reaches the offeror, " 144 Also, any 
offer can be revoked until the contract is concluded, so long as "the revocation 
reaches the offeree before he has dispatched an acceptance. " 145 However, "an 
offer cannot be revoked if it indicates, whether by stating a fixed time for its 
acceptance or otherwise, that it is irrevocable; or if it was reasonable for the 
offeree to rely on the offer as being irrevocable and the offeree has acted in 
reliance on the offer." 146 

With regard to an offer, UCIT A indicates "an offer to make a contract 
invites acceptance in any manner and by any medium reasonable under the 
circumstances" unless othetwise unambiguously indicated by the language or the 
circumstances. 147 "An order or other offer to acquire a copy for prompt or 
current delivery invites acceptance by either a prompt promise to ship or a 
prompt or current shipment of a conforming or nonconforming copy.'' 14

ll An . 
of1er, like an acceptance, "is conditional if it is conditioned on agreement by the 
other party to all the tenns. of the otier or acceptance." 149 At the same. time, "a 
conditional offer or acceptance precludes formation of a contract unless the 
other party agrees to its tenns, " 150 · · . 

· UET A does not include any rules or tem1s specifically related to the offer;' 
it only authorizes the use of records or electronic signatures in the fonnation of 
contracts. 151 

Similarly, the legal effect of E-SIGN is limited to the use of electronic 
signatures, contracts, or other records affecting interstate or foreign 
commerceY2 However, E-SIGN does not affect any other rule orlaw that 

140. {bid. * .2-206( l)(b). 
141. C.l.S.G. Art. 14( I) (1980). 
142. Ibid. 
14~. Ibid. Art. 15(1)--(2) . 
144. Ibid. Art. 17. 
145. Ibid. Art. 16(1). 
146. Ibid. Art. 16(2)(a)-(b). 
147. U.C.I.T.A. * 203( I) (2002). 
148. Ibid. * 203(2). 
149. Ibid. * 205(a). 
150. Ibid. § 205(b). 
151. See U.E.T.A. §* 2(16). 3(a), 4 (1999). 
152. See l5 U.S.C. * 7001(a). 

l 


