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Alternatively, UETA indicates "a record or signature may n?t be denied �l�~�g�a�l� 
effect or enforceability solely because it is in electronic �f�o�m�1�.�'�~ �2 �~ �4� It also provtdes 
that "a contract may not be denied legal effect or enforceabthty solely �~�e�c�a�u�s�e� 
an electronic record was used in its fom1ation"255 while E-SIGN. authonzes the 
use of electronic signatures and records for contract format10n related to 

interstate or foreign commerce. 256 

UET A also establishes that in an automated �t�r�a�n�s�a�c�~�i�o�n�,� "a �c�~�n�t�r�a�~�t� �1�:�1�~�y� be 
fonned by the interaction of electronic �a�g�~�n�t�s� of �t�h�~� �p�a�~�t�e�s�,� �e�~�,�~�~�\� tf no mdtvtdual 
was aware of or reviewed the electromc agents act10ns. · In accordance 

with this Act, 
a contract may also be formed by the interaction of an electronic agent 
and an individual, acting on an individual's own �b�.�e�h�~�l�f�.� or for another 
person, including by an interadion in which the mdtvtdual. �p�e�~�f�?�r�m�s� 
actions that [he] is free to refuse to perfonn and which the mdt:tdual 
knows will cause the electronic agent to complete the transact10n or 

performance.258 

Under UET A, �~�n� electronic agent ''means a �c�o�m�p�u�~�e�~�·� yrogram .or �a�t�~� 
electronic or other automated means used independently to �m�t�t�~�a�t�e� an �a�c�t�~�o�n� °1 

· respond to electronic records or performances in whole or m part, wtthout 
. . d' 'd 1 n7S9 review or action by an m tvt ua . -- . . .. 

MLEC and CUECIC require the satisfaction of laws that call for a wntmg 
of messages received through electr01i.ic �m�~�a�n�s� if these. can .be consulted 

b tl 260 MLEC also requires the establishment through rehable methods, su sequen y. · · · · f · · · 
keeping in 111ind all the circumstances of the .case, the authentlctty �~� a �~�~�~�n�~�t�t�~�~�~� 
through data messages when the domesttc Ia:vs .of �t�h�~� state 1 �~�q�u�~�l� e 11

·. 

(, ' MLEC CUECIC pennits the authentication of electromc stgnature.s ontrary to , . · , . £ . 
with evidence indicating the party's intention in respect. of the 111 ?rmatton 
contained in the electronic communication, either by ttself or wtth other 

'd 262 evt ence.. " · · I" lecttonic 
MLEC II as CUECIC recognize as ongma an e .· as we . . f, · fi 

communication or contract that has verified "the integrity of the �1 �~� �o�m�l�a�t�t�~�n� rom 
d · 't fi 1 form" 263 The hrst reqmrement the time when it was first generate m 1 s ma . · . " . . , 

to detem1ine the reliability of the infommtion contamed m the �o�~�t�~�m�a�l� cop1. 
depends on whether or not the form is "apart from the addttwn of a/y 
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MLEC. Art. 6(1) (1996); see CUECIC Art. 9(2); Martm, note ,at • 

Ibid. Art. 7. 
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2006] COMPARATIVE STUDY OF THE FORMATION OF ELECTRONIC CONTRACTS 357 

endorsement and any change which arises in· the normal course of 
communication, storage and display" taking into account the purpose for which 
the information was generated and in the light of all the relevant 
�c�i�r�c�u�m�s�t�a�n�c�e�s�"�. �2�6 �~� The second requirement in verifying an "original" copy of an 
electronic communication or contract consists in being able to show the 
infom1ation to the person to which it should be presented to in the situations in 
which the infom1ation require to be presented.265 

In regards to the probative value of electronic messages, MLEC establishes 
"both the admissibility of data messages as evidence in legal proceedings and 
theirevidential value".266 To evaluate the probative value of an existing contract 
fonned by electronic messages, MLEC proposes the consideration of"the 
reliability ofthe manner in which the data message was generated, stored or 
communicated, to the reliability ofthe manner in which the integrity ofthe infor­
mation was maintained, to the manner in which its originator was identified, and 
to any other relevant factor". 267 

VII. CONSIDERATION 

Consideration, as it is known in the English language, is a unique 
characteristic of American contract law. Although not expressly stated in 
statutory form, the common law indicates that a contract generally requires 
mutual consideration from the parties to be valid. There is no clear definition as 
to what consideration is. However, the courts seem to have unifornily adopted 
the definition suggested in Allegheny College v. National Chautauqua County 
Bank, indicating that consideration is sufficient if there is a legal detriment that 
induces the party to make the promise.268 

One of the most controversial situations in American contracts with regard 
to consideration occurs when deciding if a promise alone is sufficient to form a 
contract. American common law uses the consideration doctrine to decide these 
cases. This doctrine requires that a contractual promise be made as a result of 
a negotiation.169 Under this doctrine, negotiation refers to the voluntary 
acceptance of an obligation by one party conditioned upon an act or omission of 
the other.270 Therefore, consideration assures that the promise enforced as part 
of the contract is not accidental, casual, or gratuitous but was made after 
deliberation manifested by reciprocal negotiation. 271 

264. MLEC Art. 8(3)(a)-(b) (1996): see also CUECIC 9(5)(a)-(b) (2005). 
265. MLEC Art. 8(1)(b) (1996); see also CUECIC Art. 9(4)(b) (2005). 
266. MLEC ,I 70; see also Art. 9(1) (1996). 
267. MLEC Art. 9(2) (1996). 
268. See Allegheny Coli. v. Nat'! Chautauqua County Bank of Jamestown, 159 N.E. 173, 714 

(N.Y. 1927). 
269. Baehr v. Penn-0-Tex Oil CoqJ., /04 N.W.2d 661, 665 (Minn. 1960). 
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The requirement of detriment indicates that the accepting party gives up 
something of value or circumscribes his liberty in some way. 272 In other words, 
the accepting party must suffer a legal detriment as p'art of the negotiation.273 
That is to say, the party offers its promise in exchange for what the other party 
sacrifices. The requirement of consideration invalidates two transactions:. 
promises to make a gift, which do not satisfy the requirement of negotiation; and 
commercial promises in which one of the parties has not given consideration, 
even when circumstances appear to indicate otherwise.274 

Although consideration plays an important role in regular contracts, in 
commercial transactions it is not a major concern since most commercial 
contracts are clearly bargained-for exchanges where the price for the promise is 
clearly identified.275 Therefore; there are now very few cases in which a lack of 
consideration makes a promise unenforceable, especially in commercial 
transactions.276 

VIII. CONCLUSIONS 

The modem era and the benefits otiered by technological progress create an 
opportunity to carry out commercial transactions around the world with ease. At 
the same time, new problems and questions arise related to the appropriate. 
manner to carry out modern transactions. Although modern law tends toward 
uniformity in laws and regulations of modern transactions, certain aspects of 
contract may still cause controversy. 

One should remember that under U.S. common law the basic principle of 
contracts is the presumption that a contract is or is not carried out based on the 
decisions or actions of a person, either acting on his own behalf or someone 
else's. The convenience computerized communication offers threatens this basic 
principle because, obviously, computers do not have the capacity to think or 
evolve. Even then, computers can work on their own within· their programmed 
parameters. Essentially, computers are allowed to make decisions and respond to 

. . . . . 277 
certain situations with or without human partlctpatlOn. 

In purely electronic transactions, the most important legal determinati~n 
concerns the establishment of an offer and an acceptance through electromc 
messages abse!1t written documentation and the human intervention of an 
automatic exch::mge. Also, electronic transactions create controversies over when 
the otier, acceptance, or rejection is etiective.278 
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The means of electronic contract also create issues unique to this field in 
referen~e to the detennination of whether a valid acceptance has taken place. 
Those tssues confront the reality that U.S. common law of contracts assumes 
the .decision to accept or reject an offer occurs through a person, through the 
achtevement of human decisions and discretion. The common law presumes that 
an effective. acceptance should be communicated with knowledge of the offer 
and .with ~he intent to. ac~ept. However, intent is measured through objective 
mamfes~at10ns, not subjective ones. This means that ·one assumes that the person 
respondmg to an offer means what his expression indicates unless circumstances 
clearly indicate otherwise. Therefore, in regular contract law, the excuse, "I did 
not mean to say what I said," does not carry much weight. Similarly, the 
excuse~ "I did not mean to say what my computer said," might not be 
appropnate when characteristics of the electronic response are aimed at inducing 
the other party (or their computer) to believe they have formed a valid contract. 
Thus, the fact that a completely automatic acceptance takes place does not mean 
that there is not adequate acceptance of the electronic offer. In creating a 
contract, one deals with the apparent intention of the party establishing the 
electronic system of acceptance.279 

Ibid., p. 217. 



u.c.c. E-SIGN 

Article 2 applies to all Applies to 
transactions in goods with the contracts, records, 
tollowing exceptions: or signatures 

in or affecting 
It does not apply to tran- interstate or 
sactions which are intended to foreign commerce 
operate as a sccuritv tran-

J (§7001(a)). 
saction. (§2-102). 

In states \vhere the 
As outlined in the 2003 UETA has been 
amended version of the UCC. adopted, it can be 
a contract for the sale of applied and used to 
goods for the price of $5, OOO replace the terms 
or more is not enforceable by of the E-SIGN 
way of action or defense (§7002(a)(i ). 
unless there is some record 
sufficient to indicate such It does not'apply 
transaction. Because many in transactions 
s{ate legislatures have not related to will, 
enacted the amended vee. codicils, or 
it is advisable to review the testamentary trusts 
latest state statutory reqi1ire- or contracts 
ments. as many still adhere regulated by the 
the necessity of a writing and U.C.C~. 
a minimum value threshold of (§7003(a)(l )). 
$500. (§2-201{1)) (2003). 

It applies only to contracts 
related to the present or future 
sale of goods (§2-106(1)). 
Goods" must be both existing 

1. Field of Application .(cont'd) 

u.c.c. 

and identified before any 
interest in them may pass. 
Goods that are not both 
existing and identified· are 
"future" goods. A purported 
present sale of future goods or 
of any interest therein operates 
as a contract to sell. The 
phraseology of the prior 
uniform statutory provision has 
been changed so that: 

The definition of goods is t)ased 
on the concept of movability 
and is not intended to deal with 
things that are not fairly 
identifiable as movables before 
the contract is performed. 

Growing crops are included 
within the definition of goods 
since they are frequently 
intended for sale. The young 
animals are also included 
expressly in this definition since 
they, too, are frequently 
intended for sale and may be 
contracted for before birth. The 
period of gestation of domestic 
animals is such that' the 

E-SIGN 

1. Field of Application 

AMERICAN LAW 

UCITA 

This Act applies to 
computer information 
transactions related to 
the intention to create, 
modify, transfer, or 
authorize in formation 
in electronic form 
which is acquired 
through the use of a 
computer or in a way 
that could be processed 
by a 
computer(§§ 102(a) 
( 1 0)-( 11 ), 1 03(a)): 

If a transaction includes 
computer information 
and goods, this Act 
applies to the part of 
the transaction 
involving computer 
information, 
informational rights 
in it, and creation or 
modification of it 
(§ 103(b)-(c)). 

It does f.lot apply to a 
financial services 
transaction, an 

AMERICAN LAW 

liCIT A 

agreement to create, 
audio or visual 
programming, 
employment contracts, 
or contracts that do not 
require that information 
be furnished as computer 
information (I 03(d)). 

Generally, and with 
several exceptions, a 
contract that requires a 
quote of $5,000 is not 
valid under this Act, 
unless there is a 
document that proves 
the formation of the 
contract (§20l(a)). 

UETA 

INTERNATIONAL 
LAW 

CISG !\H.EC 

Applicable to electronic Applicable to the sale of 
records and electronic goods bct\vcen parties whose 
signatures relating to a place of business is in 

This Law applies to 
any kind of 
information in the 
form of a data 
message used in the 
context of 
commercial 
activities. (Art. 1 ). 

transaction (S3(a)). different states, when the 
States are Contracting States, 
or when the rules or private 

Does not apply to 
transactions related to 
the creation and 
execution of wills, 
codicils, or testa­
mentary trusts 
governed by Article 2 
of the UCC,. the 
UCIT A, or other Jaws 
specified by the state 
(§3(b )). 

llETA 

-------:-·-·-.::-. 

international law lead to the 
application of the law of a 
Contracting State. (Art. 1.1 ). 

The fact that the parties 
have their place of business 
in ditTerent States is to be 
disregarded whenever this 
fact does not appear in the 
contract. (Art. 1.2) 

The nationality or 
commercial character of the 
parties is not taken into 
consideration. (Art. 1.3). 

Does not apply to sales of 
goods bought for personal, 
family, or household use; by 

It applies to all 
kinds of data 
messages that might 
be generated, stored, 
or communicated 
The MLEC can be 
extended to cover 
uses of electronic 
commerce outside 
the commercial 
sphere. As such, it 
is also applicable to 
relationships 
between users of 
electronic 

auction; on execution or commerce and 
otherwise by authority of law; public authorities. 
of stocks, shares, investment (~ 26). 
securities, negotiable 

"In principle, the 
instruments or money; ships, 

Model Law applies 
vessels, hovercrafts or 

INTERNATIONAL 
LAW 

CISG 

aircrafts; and electricity 
(Art. 2). 

Contracts for the SLIPP ly of 
goods to be manufactured or 
produced are to be considered 
sales unless the other party 
who ordered the goods 
undertakes to supply a 
substantial part of the 
materials necessary for such 
manufacture or production 
(Art. 3(1 )). 

This Convention does not 
apply to contracts in which 
the preponderant part of the 
obligations of the party who 
furnishes the goods consists in 
the supply of labOHr or other 
services (Art. 3(2)). 

This Convention does not 
apply to the liability of the 
seller for death, or personal 
injury caused by the goods to 
any person (Art. 5). 

MLEC 

to both 
international and 
domestic uses of 
data messages. 
"(~ 28 ). 
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1. Field of Application (co~t'd) 

u.c.c. 

provisions of the' section on_ 
identification can apply itS 
in the case of crop~ _to be 
planted. The exch.ision of 
"money in which_ t~e price 
is to be paid" from the 
definitiort of goods does not· 
mean that foreign currency 
which ·is included in- the 
definition of money may 
not be the subject matter of 
a sales transaction. Ooods is 
intended. to cover the sale of 
money when money is 
being treated as a 
commodity but not to 
include it when money is the 
mediu~ of payment. (§2-
1 05, official cmt., 2003). 

In transactions which 
include the acquisition of 
goods and services. this 
article is applied only in 
tl2ose cases where the main 
intent of the buyer is to 
obtain the goods 
(Perlmutter v. Beth David 
Hospital. I 23 N.E.2d 792, 
795 (N.Y. 1954) 

E-SIGN 

_AMERICAN LAW 

UCITA. UETA 

INTERNATIONAL 
LAW 

CISG 

2. Autonomy of Parts (exclusions, exceptions, and modifications) 

AMERICAN LAW 

l!.C.C. E-SIGN l!CITA 

When a transaction occurs This law does not The parties in their 
betw·cen two states or two require the parties to agreement may 
nations, ·the two parties can agree to use choose the applicable 
agree and choose the applicable electronic signatures law. However, the 
law of the state or nation that in their transactions, choice is not 
applies to the contract. If 
there is no such agreement, 
the UCC is applied (§1-301). 

Except as otherwise provided 
in §l-302(b) or elsewhere in 
UCC, the effect of provisions 
may be varied by agreement. 
Still, the obligations of good 
faith, diligence, reasonableness, 
and care prescribed by the 
UCC may not be disclaimed 
by agreement. The parties, 
by agreement, may determine 
the standards· by which the 
performance· bf those 
obligations is to be measured 
if those standards are not 
manifestly unreasonable. 
Whenever the UCC requires 
an action to be taken within 
a reasonable time, a time that 
is not manifestly unreasonable 
may be fixed by agreement. 
(§1-302). 

\Vith exception to 
government agencies 
\Vith respect to a 
record other than a 
contract to which it 
is a party 
(§700l(b)(2)). 

If a statute, 
regulation, or other 
rule of taw requires 
that information 
relating to a 
transaction be in 
writing, the 
consumer should 
expressly consent to 
the application of 
this law 
(§ 700 I (c )(I )(A)). 

~:··~~·--:...·--~--~-.:" __ -_:._·-

enforceable in a 
consumer contract to 
the extent it would 
vary a rule that may 
not be varied 
(§.109(a)). 

liETA 

This Act applies only 
when the parties have 
agreed to carry out the 
transaction by 
electronic means but 
the parties may refuse 
to carry out other 
transactions in this 
way (§5(b)). 

·._ ." . ~--"- ~ -· . - - ' __ . ' ' . 

INTERNATIONAL 
LAW 

CISG 

The parties may exclude 
the application or this 
Convention, or su~ect to 
Article 12, derogate from 
or vary the effect or any 
of its provisions (Art. 6). 

MLEC 

MUT 

As between parties 
involved in 
generating, sending, 
receiving. storing 
or otherwise 
processing data 
messages, the 
provisions may be 
varied by 
agreement, except 
those relating to 
the enforcement 
and validity of 
writings, signatures, 
and originals. (Art. 
4). 
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3(a). Formation of the Electronic Contract: The Offer 

AMERICAN LAW 

u.c.c. E-SIGN UCITA 

This law does not Unless otherwise An offer by a merchant to buy 
or sell goods in a signed record 
that by its terms gives 
assurance that it will be held 
open is not revocable, for lack 
of consideration, during the 
time stated or if no time is 

contain a specific· unambiguously 
rule related to the indicated by the 
offer, it only language or the 
authorizes the use of circumstances, an 
electronic signatures offer to make a 
or records for the contract invites 

stated for a reasonable time, but formation of 
in no event may the period of contracts relating to 
ilTevocability exceed three interstate or foreign 
months. Any such term of commerce 
assurance in a form supplied by (§700l(a)(l)). 
the Offeree must be separately 
signed by the offeror. (§2-
205). 

The offer should invite the 
acceptance of the other party 
in any reasonable way under the 
circumstances (§2-206( I )(a)). 

An order or other offer to buy 
goods for prompt or current 
shipment shall be construed as 
inviting acceptance either by a 
prompt promise to ship or by 
the prompt or current shipment 
of conforming goods. (§2-
206(1 )(b)). 

acceptance in any 
manner and by any 
medium reasonable 
under the 
circumstances 
(§203(1 )). 

An order or other 
offer to acquire a 
copy for prompt or 
current delivery 
invites acceptance by 
either a prompt 
promise to ship or a 
prompt or -current 
shipment or a 
conforming or 
nonconforming copy 
(§203(2)). 

A conditional offer or 
acceptance precludes 
formation of a 

3(a). Formation of the Electronic Contract: The Offer (Contd .. ,) 

c.c.c. 

An order or other offer to buy 
goods for prompt or current 
shipment shall be construed as 
inviting acceptance either by a 
prompt promise to ship or by 
the prompt shipment of 
conforming goods (§2-
206(1 )(b)). 

E-SIGN 

AMERICAN LAW 

liCIT A 

contract unless the 
other party agrees to 
its items, such as 
manifesting assent 
(§205(b )). 

UETA 

This Act applies to 
any electronic record 
or electronic signature 
created, generated, 
sent, communicated, 
received, or stored on 
or after the effective 
date of this Act (§4). 

llETA 

INTERNATIONAL 
LAW 

CISG 

A proposal for concluding 
a contract addressed to 
one or more specific 
persons constitutes an 
offer if it is sufficiently 
definite and indicates the 
intention of the offeror to 
be bound if accepted. A 
proposal is sufficiently 
definite if it indicates the 
goods and expressly or 
implicitly fixes or makes 
provisions for determining 
the quantity and the price 
(art. 14). 

An offer becomes 
effective when it reaches 
the offeree (art. 15(1)). 

An offer, even if it is 
irrevocable, may be 
withdrawn if the 
withdrawal reaches the 
offeree before or at the 
same time as the offer 
(art. 15(2)). 

Until a contract is 
concluded an offer may be 
revoked if the revocation 

INTERNATIONAL 
LAW 

CISG 

reaches the offeree before 
nr at the same time as the 
offer (Art. 16(1)). 

However, an offer cannot 
be revoked. if it indicates, 
whether by stating a fixed 
time for acceptance or 
otherwise, that it is 
irrevocable; or if it was 
reasonable for the offeree 
to rely on the offer as 
being irrevocable and the 
otTeree has acted in 
reliance on the offer (Art. 
16(2)). 

An offer, even if it is 
irrevocable, is terminated 
when a rejection reaches 
the ·offeror (Art. 17). 

_.,_-_, __ 

MLEC 

This law is not 
intended to 
interfere with the 
law on formation 
of contracts but 
rather to promote 
international trade 
by providing 
increased legal 
certainty as to the 
conclusion of 
contracts by 
electronic means, 
but does not 
necessarily mean 
they can be used 
for the purpose of 
concluding valid 
contracts. (~ 76-
77). 

In the context of 
contract formation, 
unless otherwise 
agreed by the 
parties, an offer 
and the acceptance 
of an offer may be 
expressed by means 
of data messages. 

MLEC 

Where a data 
message is used in 
the formation of a 
contract, that 
contract shall not 
be denied validity or 
enforceability on 
the sole ground that 
a data message was 
used for that 
purpose. (Art. II). 
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3(b).· Formation of the Electronic Contract: The Acceptance 

AMERICAN LAW 

l!.C.C. E-SIGN 

An offer to make a contract shall When a statute, 
regulation, or other 
law requires that 
information relating 
to a transaction be 

be construed as inviting accep­
tance in any manner and by any 
medium reasonable in the 
circumstances (§2-206( 1 )(a))~ 

in writing, the use of 
An order or other offer to buy an electronic record 
goods for prompt or current satisfies the 
shipment shall be construed as requirement that 
inviting acceptance either by a such information be 
prompt promise to ship or by the in writing if the 
prompt or current shipment of consumer has 
conforming or nonconforming affirmatively 
goods, but the shipment of consented to such 
nonconforming goods is not an use and has not 

lJCITA 

A person manifests 
assent to a record or 
term if the person, 
acting with knowledge 
of, .or after having an 
opportunity to review 
the record or term or 
a copy of it 
authenticates the 
record or term with 
intent to adopt or 
accept it (§112(a)(l)). 

If the beginning of a 
requested performance 
is a reasonable mode 
of acceptance, an 
offeror that is not 

acceptance if the seller seasonably 
notifies the buyer that the 
shipment is offered only as an 
accommodation to the buyer. 
(§2-206(1 )(b)). 

If (i) conduct by both parties 
rec~gnizes the existence of a 
contract although their records do 
not otherwise establish a contract, 
(ii) a contract is formed by an 
offer and acceptance, or (iii) a 
.contract formed in any manner is 
confirmed by a record that 
contains terms additional to or 
different from those in the 

withdrawn such 
consent (§7001 
(c)(l)(A)). 

Before consenting to 
the application of 
this Act, the 
consumer must be 
provided with a clear 
and conspicuous 
statement informing 
the consumer of any 
right or option of 
the consumer to 

. notified of acceptance 
or performance within 
a reasonable time may 
treat the offer as 
having lapsed before 
acceptance (§203(3)). 

v.c.c. 
contract being confirmed. the 
terms of ·the contract are: (a) 
terms that appear in the records of 
both parties; (b) terms, whether in 
a record or not, to which both 
parties agree; and (c) terms 
supplied or incorporated under any 
provision ofthe UCC. (§2-207). 

Terms of a contract may be found 
not only in the consistent terms of 
records of the parties but also from 
a straightforward accep-tance of 
an offer, and an expression of 
acceptance accompanied by one 
or more additional terms might 
demon-strate the offeree's 
agreement to the terms of the 
offer. (Official Comment Number 
3, §2-207). 

A definite and seasonable 
expression of acceptance or a 
written confirmation which is sent 
within an reasonable time operates 
as an acceptance even though it 
states terms additional to or 
different from those offered or 
agreed upon, unles.s acceptance is 
expressly made conditional on 
assent to the additional or 
different terms (§2-207(1 )). 

have the record 

E-SIGN 

provided or made 
available" on paper 
or in nonelectronic 
form, and the right 
of the consumer to 
withdraw the 
consent to have the 
record provided or 
made available in an 
eleCtronic form and 
of any conditions, 
consequences , or 
fees in the event of 
such withdrawal 
(§7001 (c)(! )(B)(i)). 

If an offer in an 
electronic message 
evokes an electronic 
message accepting the 
offer, a contract is 

liCIT A 

formed when an 
electronic acceptance 
is received 
(§203(4)(A)). 

llETA 

An electronic record is 
received when it enters 
an information 
processing system that 
the recipient has 
designated or uses for 
the purpose of 
receiving· electronic 
records or information 
of the type sent and 
from which the 
recipient is able to 
retrieve the electronic 
record and it is in a 
form capable of being 
processed by that 
system {§IS(b)). 

An electronic record is 
received even if no 
individual is aware of 
its receipt (§15(e)). 

l 1ETA 

INTERNATIONAL 
LAW 

CISG 

A statement made by or 
other conduct of the 
offeree indicating assent to 
an offer is an acceptance 
(art. 18(1 )). 

Silence or inactivity does 
not in itselfamount to 
acceptance (art. 18( I)). 

An acceptance of an offer 
.becomes effective at the 
moment the indication of 
assent reaches the otTeror 
(art. 18(2)). 

However, if by virtue of 
the offer or as a result of 
practices which the parties 
have established between 
themselves or of usage, 
the offeree may indicate 
assent by performing an 
act, such as one relating to 
the dispatch of the goods 
or payment of the price, 
without notice to the 
offeror, the acceptance is 
effective at the moment 
the act is performed, 
provided that the act is 

lNTERNA.T\ONA.\, 

LAW 

CISG 

performed within the period 
or time laid down in the 
preceding paragraph (Art. 
18(3)). 

MLEC 

This law is not 
intended to 
interfere with the 
law on formation of 
contracts but rather 
to promote 
international trade 
by providing 
increased legal 
certainty as to the 
conclusion of 
contracts by 
electronic means, 
but does not 
necessarily mean 
they can be used 
for the purpose of 
concluding valid 
contracts. ~ 76-77). 

In the context of 
contract formation, 
unless otherwise 
agreed by the 
parties, an offer and 
the acceptance of 
an offer may be 
expressed by means 
of data messages. 
Where a data 

MLEC 

A late acceptance is 
nevertheless effective as an 
acceptance if without delay the 
offeror orally so informs the 
offeree or dispatches a notice 
to thilt effect (Art. 21 (I)). 

message is used in 
the formation or a 
contract. that 
contract shall not 
be denied validity 
or enforceability 
on the sole ground 
that a data message 
was used for that 
purpose. (Art. 1 1 ) .. 

If a letter or other writing 
containing a .late acceptance 
shows that it has been sent in 
such circumstances that if its 
transmission had been normal 
it \vould have reached the 
offeror in due time, the late 
acceptance is effective as an 
acceptance unless, without 

· delay, the offeror orally 
informs the offeree that he 
considers his offer as having 
lapsed or dispatches a notice 
to that effect (Art. 21 (2)). 
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3(c). Formation of the Electronic Contract: Closure 

AMERICAN LAW 
INTERNATIONAL 

LAW 

ll.C.C. 

A contract for sale of goods 
may be made in any manner 
sufficient to show agreement, 
including offer and acceptance, 
conduct by both parties which 
recognizes the existence of a 
contract, the interaction of 
electronic agents, and the 
interaction of an electronic 
agent and an individual. (§2-
204(1)). 

An agreement sutTicient to 
constitute a contract for sale 
may be found even if the 
moment of its making is 
undetermined. (§2-204(2)). 

E-SIGN 

The legal 
effectiveness, 
validity, or 
enforceability of any 
contract executed by 
a consumer shall not 
be denied solely 
because of the failure 
to obtain electronic 
consent or 
confirmation of 
consent by that 
consumer 
(§700l(c)(3)). 

'Even if one or more terms are . 
left open, a contract for sale 
does not fail for indefiniteness 
if the parties have intended to 
make a contract and there is a 
reasonably certain basis for 
giving an appropriate remedy. 
( §2-204(3) ). 

lJ.C.C. E-SIGN 

liCIT A 

A contract may be 
formed in any manner 
sutTicient to show 
agreement, including 
offer and acceptance 
or conduct of both 
parties or operations 
of electronic agents 
\Vhich recognize the 
existence of a 
contract (§202(a)). 

llETA 

A record or signature 
may not be denied legal 
effect or enforceability 
solely because it is in 
electronic form (§7(a)). 

A contract may not be 
denied legal etfect or 
enforceability solely 
because an electronic 
record was used in its 
formation (§7(b)). 

CISG 

A contract is perfected at 
the moment when an 
acceptance of an offer 
becomes effective in 
accordance with the 
provisions of this 
Convention (Art. 23). 

For the purposes of this 
Part of the Convention, 

· an offer, declaration of 
acceptance or any other 
indication of intention 

If parties have agreed 
intend, an agreement to conduct a "reaches" the addressee 
sufficie;nt to constitute transaction by when it is made orally to 

If the parties so 

a contract may be electronic means and a· him or delivered by any . 
found even if the time law requires a person to. other means to _him 
of its making is provide, send, or ., ' per~onally' to ~~s place of 
undetermined, one or deliver information in busmess or mmhng address 
more terms are left or, if he does not have a writing to another 
open or to be agreed person, the requirement place of business or 
on, the records of the is satisfied if the mailing address, to his 
parties do not information is habitual residence (Art. 
otherwise establish a 24). provided, sent, or 
contract, or one party 
reserves the right to 

· modify terms 
'(§202(b)). 

In the .absence of 
conduct or 

AMERICAN LAW 

UCITA 

performance by both 
parties to the 
contrary, a contract 
is not formed if there 
is material 
disagreement about a 
material term, 
including a term 
concerning scope 
(§202(d)). 

delivered in an 
electronic record 
capable of retention by 
the recipient at the 
time of receipt. An 
electronic record is not 

VETA 

capable of retention by 
the recipient if the 
sender or its 
information processing 
system inhibits the 
ability of the recipient 
to print or store the 
electronic record 
(§8(a)). 

INTERNATIONAL 
LAW 

CISG 

MLEC 

Information shall 
not be denied legal 
effect, validity or 
enforceability solely 
on the grounds that 
it is in the form of 
a data message. 
(Art. 5j. 

MLEC 
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u.c.c. 

According to the amended 
UC'C, if (i) conduct by both 
parties recognizes the 
·existence of a contract 
a\thoL1gh their records do not 
otherwise establish a contract, 
(ii) a contract is formed by an 
offer and acceptance, or (iii) a 
contract formed in any 
manner is confirmed by a 
record that contains terms 
additional to or ditTerent from 
those in the contract being 
confirmed, the terms of the 
contract are: (a) terms that 
appear in the records of both 
parties; (b) terms, whether in a 
record or not, to which both 
parties agree; and (c) terms 
supplied or incorporated under 
any provision of this Act. 
(§2-207). 

Terms ofa contract may be 
found not only in .the 
consistent terms of records of 
the parties but also from a 
straightforward acceptance of 
an offer, and an expression of 

4. Ternts Additional or Different from the Contract 

AMERICAN LAW 

E-SIGN UCITA 

Not applicable on A de1inite and 
this issue, but it does seasonable expression 
indicate that this of acceptance 
Act does not limit, 
alter, or otherwise 
atTect any 
requirement imposed 
by a statute, 
regulation, or rule of 
law relating to the 
rights and obligations 
of persons under 
such law. 
(§7001 (b)(l )). 

operates as an 
acceptance:, even if 
the acceptance 
contains terms that 
vary from the terms 
of the offer, unless 
the acceptance 
materially alters the 
offer. (§204(b)). 

If an acceptance 
materially alters the 
offer, a contract is 
not formed unless a 
party agrees to the 
other party's offer or 
acceptance or all the 
other circumstances, 
including the conduct 
of the parties, 
establish a contract. 
(§204(c)). 

If an acceptance 
varies from but does 
not materially alter 
the offer, a contract 

l.JETA 

The effect of any of 
this Act's provisioi1s 
may be varied by 
agreement. (§5(d)). 

INTERNATIONAL 
LAW 

CISG 

A reply to an offer which 
purports ro be an 
acceptance but contains 
additions, limitations or 
other modifications is a 
rejection of the offer and 
constitutes a counter-offer. 
(Art. 19( 1 )). 

However, a reply to an 
offer which purports to be 
an acceptance but contains 
additional or different 
terms which do not 
materially alter the terms 
of the offer constitutes an 
acceptance, unless the 
offeror, without undue 
delay, objects orally to the 
discrepancy or dispatches a 
notice to that effect. If he 
does not so object, the 
terms of the contract are 
the terms of the offer 
with the modifications 
contained in the 
acceptance. (Art. I 9(2)). 

MLEC 

This law is not 
intended to 
interfere with the 
law on formation 
of contracts but 
rather to promote 
international trade 
by providing 
increased legal 
certainty as to the 
conclusion of 
contracts by 
electronic means, 
but does not 
necessarily mean 
they can be used 
for the purpose of 
concluding valid 
contracts. (~ 76-
77). 

4. Terms Additional or Different from the Contract (Contd ..• ) 

ll.C.C. 

acceptance accompanied by 
one or more additional terms 
might demonstrate the 
offeree's agreement to the 
terms of the offer. (Official 
Comment Number 3, §2-207). 

Conduct by both parties which 
recognizes the· existence of a 
contract is sufficient to 
establish a contract for sale 
although the writings_ of the 
parties do not otherwise 
establish a contract. (§2-
207(3)). 

E-SIGN 

·-·-.. ---~----.-·~·--~.~- ., .. _.-

AMERICAN LAW 

UCITA 

is formed based on 
the terms of the offer 
but the terms in the 
acceptance which 
conflict with the 
terms in the offer are 
not part of the 
contract and an 
additional nonmaterial 
term in the 
acceptance is a 
proposal for an 
additional term. 
(§204(d)). 

UETA 

INTERNATIONAL 
LAW 

CISG 

Additional or different terms 
relating, among other things, 
to the price, payment, quality 
and quantity of the goods, 
place and time of delivery, 
extent of one party's liability 
to the other or the 
settlement of disputes are 
considered to alter the terms 
of the offer materially. (art. 
19(3 )). 

MLEC 
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li.C.C. 

Pursuant to the revised UCC, a 
contract for the sale of goods 
for the price of $5,000 or 
more is not enforceable by 
way of action or defense 
unless there is some record 
sufficient to indicate that a 
contract for sale ·has been 
made between the parties and 
signed by the party against 
which enforcement is sought 

. or by the party's authorized 
agent or broker. A record is 
not insufficient because it 
omits or incorrectly. states a 
term agreed upon, but the 
contract is not enforceable 
under the UCC §2-201 (1) 
beyond the quantity of goods 
shown in the record. (§2-
20 I (I)) (This provision is 
known as the Statute of 
Frauds). 

A contract that does not 
satisfy the requirements of 
subsection (1) but which is 
valid in other respects is 
enforceable: (a) if the goods 
are to be specially 

. --- ·. -__ .. _- ~--- -.. -

li.C.C. 

manufactured for the buyer and 
are not suitable for sale to 
others in the ordinary course 
of the seller's business and the 
seller, before notice of 
repudiation is received and 
under circumstances that 
reasonably· indicate that the 
goods are for the buyer, has 
made either a substantial 
beginning oftheir manutacture 
or commitments for their 
pro'curement; (b) if the party 
against which enforcement is 
sought admits in the party's 
pleading, or in the party's 
testimony or. otherwise under 
oath that a contract for sale 
was made, but the contract is 
not enforceable under this 
paragraph beyond the quantity 
of goods admitted; or (c) with 
respect to goods for which 
payment has been made and 
accepted or which have been 
received and accepted. (§2-
201 (3)). 

5. Form and Evidence of the Contract 

AMERICAN LAW 

E-SIGN liCIT A 

Authorizes the use A record is sufficient 
of electronic even if it omits or 
signatures and record incorrectly states a 
for the formation .of term, but the contract 
contracts related is not enforceable 

with interstate or 
foreign commerce 
(§700l(a)(1)). ·, 

under that subsection 
beyond the number of 
copies or subject 
matter shown in the 
record (§201(b)). 

A contract that does 
not satisfy the 
requirements is 
nevertheless 
enforceable if.a 
performance was 
tendered or the 
information was made 
available by one party 
and the tender was 
accepted or the 
information accessed 
by the other 
(§20l(c)). 

Between merchants, a 
document received 

·within a reasonable 
time in confirmation 
of the contract and of 

lJETA 

A record or signature 
may not be denied legal 
effect or enforceability 
solely because it is in 
electronic form (p(a)). 

A contract may not be 
denied legal etTect or 
enforceability solely 
because an electronic 
record was used in its 
formation (§ 7(b )). 

INTERNATIONAL 
LAW 

CISG 

A contract of sale need 
not be perfected in or 
evidenced by writing and is 
not subject to any other 
requirement as to form. It 
may be proved by any 
means, including witnesses 
(Art. II). 

A contract in writing 
which contains a provision 
requiring any modification 
.or termination by 
agreement to be in writing 
may not be otherwise 
modified or terminated by 
agreement. However, a 
party may be precluded by 
his conduct from asserting 
such a provision to the 
extent that the other 
party has relied on that 
conduct (Art. 29(2)). 

Any provision of article 
11, or article 29 of this 
Convention that allows a 
contract of sale or its 
modification or 
termination by agreement 
or any offer, acceptance 

5. Form and Evidence of the Contract (Contd ••. ) 

E-SIGN 

AMERICAN LAW 

liCIT A 

which the receiving 
party has reason to 
know its contents, is 
suf1icient to form a 
contract unless notice 
of objeCtion to its 
contents is given in a 
record within a 
reasonable time after 
the confirming record 
is received (§201 (d)). 

An agreement that the 
requirements of this 
section need not be 
satisfied as to future 
transactions is effective 
if evidenced in a record 
authenticated by the 
person against which 
enforcement is sought 
(§201 (e)). 

A transaction within 
the scope of this Act is 
not subject to a statute 
of frauds contained in 
another law of this 
State (§201 (f)). 

l!ETA 

INTERNATIONAL 
LAW 

CISG 

or other indication of 
intention to be made in any 
form other than in writing 
does not apply where any 
party has his place of business 
in a contracting State which 
has made a declaration under 
this Convention (Art. 12). 

MLEC 

Where the Ia w 
requires information 
to be in writing, 
that requirement is 
met by a data 
message if the 
information 
contained therein is 
accessible so as to 
be usable for 
subsequent reference. 
(Art. 6(1 )) . 

Where the law 
requires a signature 
of a person, that 
requirement is met 
in relation to a data 
message if: (a) a 
method is used to 
identify that person 
and to indicate that 
person's approval of 
the information 
contained in the 
data message; and 
(b) that method is 
as reliable as was 
appropriate for the 
purpose for which 

MLEC 

the data message 
was generated or 
communicated in 
the I ight of all the 
circumstances, 
including any 
relevaJ)t agreement. 
(Art. 7 ). 

Where the law 
requires 
information to be 
presented or 
retained in its 
original form, that 
requirement is met 
by a data message 
if: (a) there exists a 
reliable assurance 
as to the integrity 
of the information 
from the time 
when it was first 
generated in its 
final form, as a 
data message or 
otherw·ise; and (b) 
where it is required 
that information be 
presented. that 
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u.c.c. 

Between merchants if within a 
reasonable time a record in 
confirmation of the contract 
and sufficient against the sender 
is received and the party 
receiving· it has reason to know 
its contents, it satisfies the 
requirements of subsection ( l) 
against the recipient unless 
notice of objection to its 
contents is given in a record 
within 10 days after it is 
received. (§2-201 (2)). 

The parties if they so intend 
may c;onclude a contract for 
sale even if the price is not 
settled: (§2-305(1)). 

ll.C.C. 

Contracts should be backed by 
certain consideration in order 
to be valid. 

The comtnon law indicates that 
to be valid under the law, all 
promises should be backed by 
consideration. 

5. Form and Evidence of the Contract (Contd ... ) 

AMERICAN LAW 

E-SIGN llCITA lJETA 

•• ::...-.:.. __ • ___ ....:..;__ --..:.=......-.-:.....:..::... __ :;:... __________ ··-

5. Form and Evidence of the Contract (Contd ... ) 

AMERICAN LAW 

E-SIGN llCITA lJETA 

Not applicable. Not applicable. Not applicable. 

INTERNATIONAL 
LAW 

CISG 

INTERNATIONAL 
LAW 

CISG 

Not applicable. 

MLEC 

information is 
capable of being 
displayed to the 
person to whom it 
is to be presented. 
(art. 8(1 )). 

MLEC 

Not applicable. 
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