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FEDERAL WRIT OF HABEAS CORPUS

THE WRIT TODAY: ITS PURPOSE, NATURE AND USES

Purposes and Nature
The purpose of the "Great Writ" is to test in court the executive,

judicial or private restraint of one's liberty. Although the restraint
normally arises in a criminal action, the writ is a civil remedy;' 2 there-
fore, as a civil remedy it is governed by equitable principles.' 3 The
reasoning behind the civil nature of the writ is that it is the method
which the law provides for the enforcement of the civil right of personal
liberty.' 4 The nature of the suit is limited to the legality of the restraint
and does not inquire into the guilt or innocence of the petitioner. In
addition, it is not a substitute for appeal or writ of error because its
purpose is not to test ordinary errors in trial procedure.' 5

Although the writ is civil in nature the rule of res judicata has his-
torically been inapplicable to habeas corpus proceedings. 6 Simply
because the petitioner has previously presented his application for a
writ to a state court does not bar a federal court from granting the writ
or the relief.' 7 The rationale for this distinction is that an application
for habeas corpus is a summary proceeding and the decision thereon is
not a final judgment. No writ of error would be available on such a
decision' 8 inasmuch as only a final judgment reviewable by writ of
error is subject to res judicata.

Uses
Today the writ of habeas corpus is used in the vast majority of cases

as a means of post-conviction review.' 9 "Its function in the overwhelm-
ing number of cases is as a collateral attack on a conviction by either a
state or federal prisoner claiming that [his] conviction was obtained in
violation of the Constitution."20

Section 224121 provides for the use of the writ when a person is in
custody under the authority of the United States; when he is in custody
for an act done pursuant to an act of Congress or an order of a United
States Court; when he is in custody in violation of the Constitution or

12 Riddle v. Dyche, 262 U.S. 333, 43 S. Ct. 555, 67 L. Ed. 1009 (1923). Cf. Harris v. Nelson,
394 U.S. 286, 294, 89 S. Ct. 1082, 1087, 22 L. Ed.2d 281, 287 (1969).

13 Sanders v. United States, 373 U.S. 1, 83 S. Ct. 1068, 10 L. Ed.2d 148 (1963). See also
SOKOL, FEDERAL HABEAS CORPUS 32-34 (1969).

14 Ex parte Tom Tong, 108 U.S. 556, 2 S. Ct. 871, 27 L. Ed. 826 (1883).
15 Glasgow v. Moyer, 225 U.S. 420, 428, 32 S. Ct. 753, 755, 56 L. Ed. 1147, 1150 (1912).
16Salinger v. Loisel, 265 U.S. 224, 230, 44 S. Ct. 519, 521, 68 L. Ed. 989, 995 (1924). See

also SOKOL, FEDERAL HABEAS CORPUS 156-158 (1969).
1?WRIGHT, FEDERAL COURTS 182 (1963).
18 Gordon, The Unruly Writ of Habeas Corpus, 26 MODERN L. Rav. 520, 523 (1963).
'9 Peytbn v. Rowe, 391 U.S. 54, 88 S. Ct. 1549, 20 L. Ed.2d 426 (1968).
20 SOKOL, FEDERAL HABEAs CORPUS 20 (1969).
21 28 U.S.C. § 2241 (1964).
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laws or treaties of the United States; when he is in custody for an act
done under any alleged right claimed under the order of any foreign
state the validity and effect of which depend upon the law of nations;
when it is necessary to bring him into court to testify or for trial.

Pursuant to these provisions the writ has been used for myriad pur-
poses including testing deportation and exclusion orders;22 extradition
proceedings;23 seeking release from mental institutions; 24 seeking re-
lease prior to trial; 25 testing validity of military custody;20 testing se-
lective service classifications; 27 producing one to testify;28 and producing
one for trial.2 9

PROCEDURAL CONSIDERATIONS IN APPLYING FOR THE WRIT AND
REQUIREMENTS TO BE MET BEFORE THE WRIT IS AVAILABLE

Persons to Whom the Writ is Available
Any person in custody, but not necessarily in prison, has standing to

apply for a writ of habeas corpus.3 The only persons to whom the writ
is probably not available are nonresident citizens who are outside the
boundaries of the United States or its territories and resident and non-
resident enemy aliens. The probable reason for the writ's unavailability
to the first class is that there exists no court with jurisdiction to grant
the writ.8 ' As regards resident enemy aliens, they cannot use our courts
to hamper our war efforts or to give aid to the enemy,3 2 but these
appear to be the only limitations upon the availability of the writ even
to this class. The nonresident enemy alien has no access to habeas
corpus primarily due to territorial jurisdiction rather than the meaning
of the word "person."23 Consequently, since most individuals can find
a federal court with jurisdiction, the writ becomes an available remedy
to test the legality of their detention.

The Requirement of Custody or Restraint
Before habeas corpus is available as a remedy, an individual must

be restrained of his liberty. 4 However, restraint of liberty does not

22 The Japanese Immigrant Case, 189 U.S. 86, 23 S. Ct. 611, 47 L. Ed. 721 (1903).
28 Sweeney v. Woodall, 344 U.S. 86, 73 S. Ct. 139, 97 L. Ed. 114 (1952).
24 SOKOL, FEDERAL HABEAS CORPUS 18-21 (1969).
25 Id.
26 Johnson v. Eisentrager, 339 U.S. 763, 70 S. Ct. 936, 94 L. Ed. 1255 (1950).
27 Ex parte Beck, 245 F. 967, 969 (D. Mont. 1917).
28 Wong Wing v. United States, 163 U.S. 228, 16 S. Ct. 977, 41 L. Ed. 140 (1896).
29 United States v. Hayman, 342 U.S. 205, 221 nn.34, 35, 72 S. Ct. 263, 273 nn.34,35, 96

L. Ed. 232, 242 nn.34, 35 (1952).
30 28 U.S.C. § 2241 (1964).
31 SOKOL, FEDERAL HABEAS CORPUS 60 (1969).
82 Ex parte Kawato, 317 U.S. 69, 63 S. Ct. 115, 87 L. Ed. 58 (1942).
33 SOKOL, FEDERAL HABEAS CORPUS 60 (1969).
34 28 U.S.C. § 2241 (1964).
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necessarily mean actual physical restraint. 86 The present test for the
amount of restraint necessary in order to utilize the writ is: that deten-
tion, even though not actual, which deprives one from going when and
where he pleases.86 "[A]ny character or kind of restraint that precludes
an absolute and perfect freedom of action" is sufficient to invoke the
remedy and require some legal justification for the detention.87

Undoubtedly, a prisoner in jail is in custody for purposes of the writ,
but other forms of restraint can qualify. In Jones v. Cunningham88 the
Supreme Court held that a person released on parole or probation is
still in custody and may, apply for the writ. However, no case has been
found holding that a person released on bail is considered to be suf-
ficiently restrained to use the writ to test the legality thereof.8 9

In Peyton v. Rowe40 the court circumvented the rule that the only
relief available in habeas corpus was a release from custody and shifted
the emphasis to disposal of the matter as law and justice require.41 As
a result of that decision the restraints that are subject to attack by means
of habeas corpus have been substantially expanded. In Peyton the court
said that one can attack. the legality of future or consecutive sentences
if the person is in custody under any one of the sentences. 42 Also, a
prisoner who is subject to being categorized as an habitual criminal
can use habeas corpus to test a sentence he has already served.48 After
one has paid his debt to society unfavorable consequences can result
from a conviction. One's employment potential is limited; he may not
be able to vote; he cannot serve as a juror; and other ramifications may
result which have an adverse effect on his role as a citizen in today's
society.44

The Appropriate Court
Although the Supreme Court, courts of appeal and district courts

are authorized by statute45 to grant a writ of habeas corpus, the normal
procedure is to file the application in the appropriate district court. The
reason being that if the case is filed in the Supreme Court or a court of

35 HART & WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1238 (1953).
36 FERRIs & FERis, THE LAW OF EXTRAORDINARY LEGAL REMEDIES 32-33 (1926).
37 Ex parte Snodgrass, 43 Tex. Crim. 359, 362, 65 S.W. 1061, 1062 (1901).
38 371 U.S. 236, 83 S. Ct. 373, 9 L. Ed.2d 285 (1963).
39 Odell v. Haas, 280 F. Supp. 208 (W.D. Wis. 1968); Moss v. Maryland, 272 F. Supp. 371

(D. Md. 1967).
40 391 U.S. 54, 88 S. Ct. 1549, 20 L. Ed.2d 426 (1968).
41 Id. at 67, 88 S. Ct. at 1556, 20 L. Ed.2d at 434.
42 Id.
43 Peyton v. Rowe, 391 U.S. 54, 88 S. Ct. 1549, 20 L. Ed.2d 426 (1968); United States v.

Morgan, 346 U.S. 502, 74 S. Ct. 247, 98 L. Ed. 248 (1954).
44 Carafas v. La Vallee, 391 U.S. 234, 88 S. Ct. 1556, 20 L. Ed.2d 554 (1968). See also

SOKOL, FEDERAL HABEAS CoRPus 75-77 (1969).
4528 U.S.C. § 2241(a) (1964).
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