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In May of that year, the same newspaper revealed that a "lengthy
legal battle . . . over property valuations in an upscale Kendall
County subdivision stalled.., when [the] judge ruled that property
owners [were ineligible] for wildlife management exemptions.66

The date for the jury trial had been set, but the district judge
granted Kendall Appraisal District's motion for summary
judgment.67

And in March of 2003, a different newspaper reported that land-
owners in sixteen Texas counties commenced a nuisance action
against the United States Air Force.68 Quite simply, the landown-
ers argued that jet noise and exhaust pollution reduced the prop-
erty value.69 In addition, they complained that the pollution
produced physical and mental distress.70  Still, a federal district
judge in West Texas awarded summary relief to the Air Force,

scendants, an 1804 title transfer document and a 1949 lease, were unreliable and therefore
inadmissible." Id.

66. Kate Hunger, Judge Kills Subdivision's Wildlife Tax Break Claim: Residents of
Upscale Cordillera Ranch Must Pay 1998-2000 Taxes, SAN AroNlo EXPRESS-NEWS, May
21, 2003, at 5B.

Cordillera Ranch Ltd. and hundreds of property owners have filed five lawsuits-one
each year from 1998 through 2002-seeking a refund of about $3 million in taxes paid
to Kendall County and the Boerne School District. [The latest] ruling applies to the
first three lawsuits-1998, 1999 and 2000-which had been consolidated into one case.

Id.
67. Id.
68. Judge Rejects Complaints About Air Force Noise, Hous. CHRON., Mar. 28, 2003, at

A36. See generally Davis Mountains Trans-Pecos Heritage Ass'n v. United States Air
Force, 249 F. Supp. 2d 763 (N.D. Tex. 2003) (mem. op.) (providing a factual background on
the suit and summary-judgment motions), vacated sub nom. Davis Mountains Trans-Pecos
Heritage Ass'n v. F.A.A., No. 02-60288, 2004 WL 2295986, at *1 (5th Cir. Oct. 12, 2004);
Welch v. United States Air Force, 249 F. Supp. 2d 797 (N.D. Tex. 2003) (mem. op.) (provid-
ing a factual background on the suit and summary-judgment motion by the West Texas
landowners), vacated sub nom. Davis Mountains Trans-Pecos Heritage Ass'n v. F.A.A.,
No. 02-60288, 2004 WL 2295986, at *1 (5th Cir. Oct. 12, 2004).

69. See Judge Rejects Complaints About Air Force Noise, Hous. CHRON., Mar. 28,
2003, at A36 (stating that the plaintiffs said the noise from the daily training flights of U.S.
Air Force bombers was a nuisance and infringed on the use and enjoyment of the plaintiffs'
property).

70. See Welch v. United States Air Force, 249 F. Supp. 2d 797, 804 (N.D. Tex. 2003)
(mem. op.) (complaining that the defendants "failed to take a hard look at the environ-
mental impacts of the [flights] on noise levels; human safety and health; ... human and
livestock annoyance; air quality; ... private property values; local customs and cultures ...
and the overall human environment and human condition").

[Vol. 36:535



2005] SUMMARY JUDGMENTS

thereby effectively blocking a trial by jury.71 For sure, the land-
owners in this case-like the residents and property owners in the
other illustrated cases-were outraged.72 And to a great extent,
their extreme disgust evolved from the rule that judges have power
to decide such personal and important issues summarily without
the aid of or input from a jury of peers.

Certainly, Texas's courts have awarded summary relief to large
classes of plaintiffs.7 3 But all too often judges do not explain their
summary rulings or why they blocked trials by jury. Yet efforts to

71. See Judge Rejects Complaints About Air Force Noise, Hous. CHRON., Mar. 28,
2003, at A36 (noting that Judge Sam Cummings signed the summary-judgment order).

The Air Force can continue its low-level bomber training flights over West Texas, a
federal judge has ruled, rejecting arguments from landowners that the daily flights
would create a nuisance and infringe on the use and enjoyment of their property.

U.S. District Judge Sam R. Cummings signed a summary judgment.., in the lawsuit
that 28 plaintiffs in 16 counties had brought against the government in November
2000. The plaintiffs own 530,000 acres....

He granted a summary judgment for the Air Force in a similar lawsuit filed by land-
owners in the Davis Mountains area.

Id.
72. See Judge Rejects Complaints About Air Force Noise, Hous. CHRON., Mar. 28,

2003, at A36 ("'This is obviously disappointing to my clients because the long-term ef-
fects . . . of this program [on them] are rather severe,' lead plaintiff's attorney Frank M.
Bond... told the Lubbock Avalanche-Journal.").

73. See Peggy Fikac, Order Sets Stage for Appeal in USAA Case: Judge Verbally Re-
jected Company's Tax Refund Request in May, SAN ANTONIO EXPRESS-NEWS, Sept. 5,
2002, at 1E (providing an example of a summary-judgment ruling).

State District Judge Margaret Cooper of Travis County, in a final summary judgment
.... declared insurance companies' payment of gross premium taxes "does not exempt
them from paying all other types of taxes, such as the motor vehicle tax, the motor fuel
tax, and the sales and use tax."

Cooper initially sided with the state in a verbal ruling from the bench in May.

Id.; see also Robert W. Gee, Judge Will Support Church in Parking Garage Dispute: Hyde
Park Residents Had Fought Five-Story Project for 13 Years, AUSTIN AM.-STATESMAN, Feb.
13, 2003, at Al (noting a summary judgment in favor of a large church).

A state district judge said ... that he will rule in favor of Hyde Park Baptist Church in
its bid to build a five-story parking garage, ending, for now, a 13-year feud between
the church and its neighbors.

:* . Judge Pete Lowry said he would grant the church's motion for summary judgment
in its lawsuit against the city, effectively allowing a parking garage project to go for-
ward at the corner of 39th Street and Speedway ....

The dispute between the church and Hyde Park residents over the garage, perhaps the
most contentious chapter in a history of sour relations dating to the 1970s, ended up in
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force courts to state explicitly and intelligibly their reasons for
granting or denying summary relief have been ineffective. 74 Ar-
guably, this omission-more than any other reason-explains why
there is so much anger and frustration among a wide spectrum of
Texans and why so many Texans have negative attitudes toward
judges and summary-judgment practice.

At this point, it is worth stating that the Texas Supreme Court
adopted the summary-judgment rule primarily to prevent juries
from considering arguably groundless causes, to reduce costs, and
to increase "the efficient administration of justice."75 And by all
objective measures, the rule has achieved the intended goals.

court after the City Council backed a neighborhood appeal to the project and blocked
the garage from being built as planned.

Id. But see Jessica Deleon, Court to Consider Election Dispute, FT. WoRTH STAR-TELE-

GRAM, Mar. 8, 2003, at B6 (reporting the denial of a neighborhood association's motion for
summary judgment).

Judge Dana Womack of the 348th state District Court set a trial date ... to determine
whether the association had a right to cancel its Sept. 12 election of officers. The
scheduling decision . . . came after she denied a motion from the association's attor-
neys for a summary judgment, which equates to a dismissal, on the case.

The controversy began when the scheduled Sept. 12 election was canceled because the
newsletter containing the ballot was not distributed to all houses.

Id.
74. See generally John Williams & Janet Elliott, Top Donor Spends Big, Stays in Backz

ground, Hous. CHRON., Dec. 22, 2002, at Al (discussing legislation that would have re-
quired judges to state why they granted motions for summary judgment).

To some, Houston homebuilder Bob Perry is a well-intentioned man of legendary lar-
gesse who wants to shape Texas and the nation by chunking giant doses of money to
Republicans and their efforts.

But Perry has expressed his opinion about issues being debated at the Capitol. In May
1999 he wrote to [Lieutenant Governor Rick Perry], opposing a bill by Rep. Harold
Dutton, D-Houston.

The bill would have required judges to state the grounds when they grant a summary
judgment dismissing a lawsuit. Proponents of lawsuit limitations feared it would lead
to fewer dismissals.

"Please do what you can to make sure HB 2186 does not pass the Senate," Perry
wrote to the lieutenant governor.

The bill passed the Senate but was vetoed by then-Gov. George W. Bush.

Id.
75. See Roy W. McDonald, Summary Judgments, 30 TEX. L. REv. 285, 286 (1952)

(noting that "[tihe rule is intended to eliminate the delay and expense which result from
paper issues which in truth are not factual issues").
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Therefore, it should not be surprising that summary proceedings
have generated extensive hostility among the general public. Even
some "trial and appellate courts [view] summary judgment practice
with hostility."76 The latter find the practice to be a harsh7 7 and
drastic78 procedure. Without doubt, it is a rule that demands strict
application and every indulgence for the nonmovant.79

76. William V. Dorsaneo, III, Judges, Juries, and Reviewing Courts, 53 SMU L. REV.
1497, 1516 (2000); see also Roy W. McDonald, The Effective Use of Summary Judgment, 15
Sw. L.J. 365, 373 (1961) (remarking that "[s]ome trial judges come to a motion for sum-
mary judgment reluctantly, predisposed to its denial"); Patrick K. Sheehan, Summary Judg-
ment: Let the Movant Beware, 8 ST. MARY'S L.J. 253, 254-55 (1976) (suggesting "Texas
courts tenaciously cling to the historical principle that the right to a trial should be jeal-
ously safeguarded").

77. See Torres v. Caterpillar, Inc., 928 S.W.2d 233, 239 (Tex. App.-San Antonio 1996,
writ denied) (stating that "Texas law recognizes summary judgment to be a harsh remedy
requiring strict construction"). "The reason for applying such a strict standard is because a
summary proceeding is 'not a conventional trial, but an exception to the usual and tradi-
tional formal procedure whereby witnesses are heard in open court and documentary proof
is offered and received into evidence."' Id. (quoting Garcia v. John Hancock Variable Life
Ins. Co., 859 S.W.2d 427, 435 (Tex. App.-San Antonio 1993, writ denied)). A summary
judgment is not intended to permit a trial by deposition or affidavit and should not be
resolved by weighing the relative strength of the conflicting facts and inferences. Id.

78. See Robinson v. Warner-Lambert, 998 S.W.2d 407, 410 (Tex. App.-Waco 1999,
no pet.) (commenting on the drastic nature of the remedy).

Robinson asserts that the court erred in granting summary judgment "as such a drastic
remedy is not appropriate where good-faith disagreements exist as to the type and
level of evidence required." . . . We have already detailed the standard of review to be
used in a no-evidence summary judgment. This is a significant change in summary
judgment practice in Texas. The court did not abuse its discretion in granting "such a
drastic remedy."

Id.
79. See generally Gaines v. Hamman, 163 Tex. 618, 358 S.W.2d 557, 562-63 (1962)

(commenting on the appropriate use of summary judgments).

Obviously mere conclusions will not suffice and cases so holding do not support the
thesis that in cases of inconsistency or conflict, the deposition prevails over the affida-
vit.... It is not the purpose of the summary judgment rule to provide either a trial by
deposition or a trial by affidavit, but rather to provide a method of summarily termi-
nating a case when it clearly appears that only a question of law is involved and that
there is no genuine issue of fact.

Id. See generally Garcia v. John Hancock Variable Life Ins. Co., 859 S.W.2d 427, 435 (Tex.
App.-San Antonio 1993, writ denied) (discussing summary judgment use).

The law in Texas is well settled that summary judgment is a harsh remedy which must
be strictly construed. This is because a summary proceeding is "not a conventional
trial, but an exception to the usual and traditional formal procedure whereby wit-
nesses are heard in open court and documentary proof is offered and received into
evidence."

Id. (quoting Richards v. Allen, 402, S.W.2d 158 (Tex. 1966)) (citation omitted).
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But this commentary does not concern whether the Texas Su-
preme Court should abolish the summary-judgment rule alto-
gether, even though it is a drastic and harsh rule that generates
widespread anger and hostility. Bluntly put, courts should never
permit juries to decide controversies where plaintiffs' claims are
indeed frivolous. Or stated more elegantly, all too often plaintiffs
simply cannot amass enough credible evidence to support a prima
facie case. Therefore, under those circumstances, trial judges
should perform a thorough good-faith analysis of affidavits and
other evidence, and dismiss clearly frivolous causes immediately.80

80. Cf Jeff Caplan, Baylor Ruled Not Liable for Player's Death, FT. WORTH STAR-

TELEGRAM, Feb. 7, 2004, at B5 (describing Baylor University's successful motion for sum-
mary judgment).

A state judge threw out six of seven counts of the wrongful death lawsuit filed against
Baylor University by the biological father of slain basketball player Patrick Dennehy.

Judge Ralph Strother of the 19th District Court ... ruled that Baylor was not liable for
the younger Dennehy's death because the university could not have foreseen the slay-
ing and because it could not control the behavior of an adult student-athlete off the
Baylor campus.

"Essentially our motion for summary http://web2.westlaw.com/result/ - Ijudgment
http://web2.westlaw.com/result/ - lwas granted in entirety," said attorney Wayne
Fisher, who represents Baylor ....

The lawsuit named Baylor and eight individual defendants ....

... [Athletics booster William F. Stevens, who attended the hearing,] called the law-
suit "a prototype of a frivolous http://web2.westlaw.com/result/ - Ilawsuithttp://
web2.westlaw.comlresult/ - I."

Id.; cf also Chuck McCollough, Losers Told to Pay City for Lawsuit: Dispute Over 2000
Council Elections Ends with Selma's Court Victory, SAN ANTONIO EXPRESS-NEws, Feb. 19,
2003, at 1H (describing a summary-judgment order involving city elections).

The City Council election of 2000 finally is over [after] three losing candidates lost a
lawsuit and have been ordered to pay the city more than $86,000.

The lawsuit ... alleged voter irregularities and sought to invalidate the election and
keep winners from being seated.

[A] three-judge panel issued a summary http://web2.westlaw.com/result/ - Ijudg-
ment http://web2.westlaw.com/result/ - Ifor the city [and settled the lawsuit] ....

[Mayor Jim Parma asserted that] "the plaintiffs ... missed an opportunity to file an
appeal of the three-judge panel ruling ... and Selma wins" .....
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On the other hand, however, we know the Supreme Court of
Texas approved summary-judgment practice to reduce costs and to
increase the efficient administration of justice. And under Rule
166a of the Texas Rules of Civil Procedure, a claimant or a defend-
ing party may petition a court for summary relief in a declaratory-
judgment action.8" But it appears that the 1949 Texas Supreme
Court embraced the use of summary-judgment motions in declara-
tory-judgment trials without carefully or seriously weighing the
negative consequences of its decision.8 2 This Article, therefore, re-
views the practice and strongly recommends that the current su-
preme court prevent summary-judgment practice in declaratory-
judgment trials. Even a cursory review of declaratory-judgment
trials shows lower courts have great difficulty trying to harmonize
the legal requirements and expectations under Rule 166a and
Texas's Uniform Declaratory Judgments Act (UDJA). 83

To repeat, the Texas Supreme Court approved the summary-
judgment rule to terminate legal controversies quickly, economi-
cally, and efficiently "when it clearly appears that only questions of
law are involved and... there are no genuine issues of fact."'8 4 But
the Texas Legislature also adopted the UDJA "to diminish the de-
lay and expense of proceedings in court. ' 85 Unlike the summary-

[But, he added that] the city has a responsibility to recoup the money because tax-
payer funds were spent on "a frivolous http://web2.westlaw.com/result/ - Ilawsuithttp://
web2.westlaw.com/result/ - I."

Id.
81. See TEX. R. Civ. P. 166a(a) (stating in pertinent part that "[a] party seeking ... to

obtain a declaratory judgment may, at any time after the adverse party has appeared or
answered, move with or without supporting affidavits for a summary judgment in his favor
upon all or any part thereof"); TEX. R. Civ. P. 166a(b) (stating in pertinent part that "[a]
party against whom . . . a declaratory judgment is sought may, at any time, move with or
without supporting affidavits for a summary judgment in his favor as to all or any part
thereof").

82. See generally Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 285-
86 (1952) (discussing the general background behind the Texas Supreme Court's adoption
of the summary-judgment rule).

83. TEX. CIv. PRAC. & REM. CODE ANN. § 37.002 (Vernon 1997).
84. Marts ex rel. Marts v. Transp. Ins. Co., 11 S.W.3d 699, 706 (Tex. App.-Fort Worth

2003, pet. denied) (emphasis added).
85. Henry W. Simon, Declaratory Judgments-Questions of Fact, 11 TEX. L. REV. 351,

354 (1933); see also Martin v. Amerman, 133 S.W.3d 262, 265 (Tex. 2004) ("The Declara-
tory Judgments Act provides an efficient vehicle for parties to seek a declaration of rights
under certain instruments .... "); Tex. Ass'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d
440, 472 (Tex. 1993) ("In enacting the Uniform Declaratory Judgments Act, the Texas Leg-

2005]
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judgment rule, however, the UDJA gives Texas's courts the power
to resolve questions of fact and questions of law.86 Moreover, the
legislature enacted the UDJA to encourage courts to settle dis-
putes and provide relief "from uncertainty and insecurity with re-
spect to rights, status and other legal relations. '8 7 And unlike the
requirements under Rule 166a, the UDJA requires courts to con-
strue and administer the act very liberally to achieve the -act's
stated goals.88

Therefore, at this juncture, the following question begs for an
answer: What are the real benefits of allowing or encouraging
summary-judgment practice in declaratory-judgment trials?
Clearly, the UDJA gives courts considerable discretion and power
to settle disputes without entertaining a motion for summary judg-
ment. Furthermore, as discussed more thoroughly in later sections,
a critical examination of Texas's case law over the last fifty-five
years discloses surprisingly that summary-judgment practice actu-
ally increases litigation costs and substantially decreases the effi-
cient administration of justice in declaratory-judgment trials.

But more important, those same analyses also show that sum-
mary-judgment practice in declaratory-judgment trials has pro-
duced several unintended and undesirable consequences. First, the
summary-judgment rule promotes highly superficial, unintelligible,
and convoluted rulings. Second, trial judges rarely mention or dis-
cuss intelligibly plaintiffs' petitions for declaratory judgment when

islature has granted a broad right of standing: any person 'whose rights, status or other
legal relations are affected by a statute' may seek a declaration of those rights."); infra Parts
III and Ill(A).

86. See, e.g., In re K.T., 107 S.W.3d 65, 73 (Tex. App.-San Antonio 2003, no pet.)
("For instance, if a trial court makes an award of attorney's fees under the Declaratory
Judgment Act, it resolves both questions of fact (whether the fees sought are reasonable
and necessary), as well as questions of law (whether an award of fees is equitable and
just) .... "); Henry W. Simon, Declaratory Judgments-Questions of Fact, 11 TEX. L. REv.
351, 354 (1933) ("There is no reason [to believe that a desire to diminish court delays and
expenses cannot] be accomplished as fully by allowing courts to enter declaratory judg-
ments on questions of fact as [well as] on questions of law.").

87. TEX. CIv. PRAC. & REM. CODE ANN. § 37.002(b) (Vernon 1997); see also City of
Waco v. Tex. Natural Res. Conservation Comm'n, 83 S.W.3d 169, 177 (Tex. App.-Austin
2002, pet. denied) (concluding that the Uniform Declaratory Judgments Act (UDJA) "pro-
vides a basis by which a claimant can obtain a declaration of rights, status, or other legal
relations under a writing or a statute .... The legislature intended the UDJA to be reme-
dial, to settle and afford relief from uncertainty and insecurity with respect to rights, and to
be liberally construed.").

88. TEX. CIV. PRAC. & REM. CODE ANN. § 37.002(b) (Vernon 1997).

[Vol. 36:535
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opposing parties file motions for summary judgment. Also, al-
lowing trial judges to apply this "harsh" and "drastic" procedural
rule in declaratory-judgment trials-without compelling judges to
explain intelligibly their reasons for awarding or denying summary
relief-lends credence to the argument: Texas judges are biased.

Finally, summary-judgment practice encourages judges to ignore
their duty and authority under the UDJA. Again, lower courts
have authority to construe and administer the UDJA liberally as
well as power to decide both questions of law and questions of fact.
However, a motion for summary judgment typically forces trial
judges to focus on a single issue-to determine whether a genuine
issue of fact exists. Arguably, such narrow concentration causes
judges to waste an enormous amount of precious resources.

Instead of weighing whether to grant or deny a motion for sum-
mary relief, it would be exceedingly more economical and efficient
if judges invested time and limited resources deciding whether to
award declaratory relief. Focusing solely on the latter would allow
and force Texas's judges to perform a proposed two-step analysis,
one that would address both questions of fact and questions of law.
After all, when declaratory-judgment petitioners ask courts of ap-
peals to review adverse summary rulings, many appellate courts
perform a two-step analysis to determine whether petitioners
should receive a declaratory judgment.

To help illustrate this and related points, consider the brief facts
and the extraordinarily simple controversy in Gray v. Town of
Westlake.89 Gray owned a boarding business for dogs located in a
residential neighborhood. 90 Gray's neighbors complained about
the level of noise and accused Gray of violating Westlake's noise
ordinances. 91 Gray insisted, however, that her property was lo-
cated beyond Westlake's city limits.92 Out of frustration, the neigh-
bors and Gray sued each other." To help settle the dispute,
Westlake intervened and filed a declaratory-judgment action.94 In

89. No. 2-02-173-CV, 2003 WL 22351652 (Tex. App.-Fort Worth Oct. 16, 2003, pet.
denied) (mem. op.).

90. Gray v. Town of Westlake, No. 2-02-173-CV, 2003 WL 22351652, at *1 (Tex.
App.-Fort Worth Oct. 16, 2003, pet. denied) (mer. op.).

91. See id. (noting that Gray's neighbors filed suit to reduce the noise level).
92. Id. at *1.
93. Id.
94. Id.

20051
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the petition, the town asked the court to declare (1) that Gray's
property was indeed located within city limits, and (2) that Gray's
conduct violated the city's noise ordinances. 95

Gray and Westlake filed competing motions for partial summary
judgment regarding a question of fact-whether Gray's property
was actually within Westlake's jurisdiction.96 Collectively, both
parties submitted an abundance of summary-judgment evidence-
a residency affidavit, a plethora of paid utility bills, police reports,
zoning applications, ordinance applications, sales tax receipts, and
maps.97 By the way, it is important to note that those proffered
legal documents would certainly comprise the entire body of evi-
dence that the trial court would have used to help decide whether
to award declaratory relief.

Ultimately, the trial court denied Gray's summary-judgment mo-
tion, but the judge granted Westlake's motion for partial summary-
judgment.98 Gray then filed a motion for severance, asking the
court to sever the city's declaratory-judgment action from her law-
suit.99 She also asked the judge to finalize the summary judgment
order so she could file an appeal.1"' The trial court granted the
severance.10 1 Shortly thereafter, Gray appealed her adverse sum-
mary-judgment ruling and Westlake appealed the trial court's deci-
sion to sever its declaratory-judgment action from the remainder of
the actions in Gray's lawsuit. 10 2

The Fort Worth Court of Appeals quickly concluded: "[T]he
trial court did not abuse its discretion [by] severing the declaratory
judgment action."" 3 But after affirming the severance, the appel-
late court-like the trial court below-never examined or dis-

95. Gray, 2003 WL 22351652, at *1.
96. Id.
97. Id. at *1-2.
98. Id. at *2.
99. Id. at *5. "Gray's suit involves more than one cause of action (e.g., malicious

prosecution, abuse of process, civil conspiracy, violation of an ordinance, and declaratory
judgment) .... " Id.

100. Gray v. Town of Westlake, No. 2-02-173-CV, 2003 WL 22351652, at *5 (Tex.
App.-Fort Worth Oct. 16, 2003, pet. denied) (mem. op.)

101. Id.
102. See id. at *4 ("Westlake [argued] that the trial court erred by severing the declar-

atory judgment actions from the suit ... because the requirements for severance were not
met.").

103. Id. at *5.

[Vol. 36:535
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cussed the merits of Westlake's action for declaratory relief. 10 4

Incredibly, the appellate court simply ignored that equitable action
altogether.'0 5 It did not cite or discuss a single rule or standard
outlining the proper conditions under which a court should grant
or deny declaratory relief. 10 6 Instead, the Fort Worth Court of Ap-
peals-like the trial judge-discussed only the respective motions
for partial summary judgment.1 0 7

Of course, the court of appeals quoted Texas's summary-judg-
ment rules extensively, including the incessantly quoted rule: Sum-
mary judgment is proper when "no genuine issue of material fact
exists and the movant is entitled to judgment as a matter of law."'' 08

Finally, to resolve the conflict, the Fort Worth Court of Appeals
reversed the trial court's decisions to grant and deny, respectively,
Westlake's and Gray's motions for partial summary judgment. 0 9

Then, in the opinion's very last sentence, the court of appeals actu-
ally declared "that Gray's Property [was] not located within the
town limits of Westlake."'1 °

But again, it is important to repeat: This was an extremely sim-
ple case involving a minor conflict among neighbors. In addition,
Westlake's petition for declaratory relief was not a monumental re-
quest involving complicated facts. So, we must ask, were the trial
and appellate courts' deliberations stellar examples of prompt, effi-
cient, and inexpensive justice? Arguably, they were not. Actually,
the trial court could have reached the same result that the appel-
late court issued in a single sentence if the lower court had spent
more effort addressing the merits of Westlake's declaratory relief
petition. More important, the trial court could have reached that
conclusion more quickly, inexpensively, and efficiently than the
court of appeals if the trial court had invested less precious time

104. See id. at *4-5 (noting only that "the claims against Westlake would be the proper
subject of a suit if independently asserted; and the declaratory judgment actions are not so
interwoven with the remaining actions that they involve the same facts and issues").

105. See Gray, 2003 WL 22351652, at *4-5 (holding simply that "the trial court did not
abuse its discretion in severing the declaratory judgment actions").

106. Id.
107. See id. (discussing the validity of a Westlake ordinance that purported to include

Gray's property within the town).
108. Id. at *2.
109. Id. at *5.
110. Gray v. Town of Westlake, No. 2-02-173-CV, 2003 WL 22351652, at *5 (Tex.

App.-Fort Worth Oct. 16, 2003, pet. denied) (mem. op.).

2005]
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and resources deciding whether to grant competing summary
motions.

Perhaps the most egregious use of the summary-judgment rule
occurs when petitioners commence an action for declaratory judg-
ment and only ask a court to interpret allegedly ambiguous lan-
guage in a contract. In those instances, the court sitting in equity
has a relatively simple task: Examine the contract and declare the
extent of the parties' rights and obligations. Yet all too often, trial
judges waste resources considering the parties' motions for sum-
mary relief. Consider, for example, the all-too-familiar controversy
in DDD Energy, Inc. v. Veritas DGC Land, Inc."' Playa Explora-
tion, Inc. and Michael L. Vickers-a landowner-consummated an
oil and gas lease agreement.1 1 2 Then Playa assigned its undivided
interest in the lease to several other companies, including DDD
Energy, Inc.11 3

Shortly thereafter, DDD and Veritas DGC Land, Inc. formed a
geophysical services agreement.1 1 4 Under that contract, Veritas
agreed to conduct surveys and perform related services on Vick-
ers's land." 5 Additionally, the service agreement contained a
clause that required Veritas to defend and indemnify DDD under
certain conditions.' 16 Veritas had to defend DDD against all third-
party claims and legal actions stemming from property damage. 117

And Veritas had to reimburse DDD when DDD paid expenses and
settlement costs associated with property damage and various
third-party claims and causes." 8

111. 60 S.W.3d 880 (Tex. App.-Houston [14th Dist.] 2001, no pet.).
112. DDD Energy, Inc. v. Veritas DGC Land, Inc., 60 S.W.3d 880, 882 (Tex. App.-

Houston [14th Dist.] 2001, no pet.).
113. Id.
114. Id.
115. Id.
116. Id.
117. DDD Energy, Inc. v. Veritas DGC Land, Inc., 60 S.W.3d 880, 882 (Tex. App.-

Houston [14th Dist.] 2001, no pet.).
118. Id. The agreement stated in pertinent part:

Veritas shall protect, indemnify, defend and save [DDD], . . . harmless from and
against all claims .... and causes of actions ... asserted by third parties on account
of... damage to property of such third parties, which ... damage is the result of the
negligent act or omission, breach of this Basic Agreement or the Supplemental Agree-
ment, or willful misconduct of Veritas ....

Id. (alteration and omissions in original).
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During the course of the DDD-Veritas agreement, Brush Cut-
ters-one of Veritas's subcontractors-cleared Vickers's land. But
in the process, the subcontractor allegedly destroyed numerous oak
and mesquite trees.119 In an underlying lawsuit, Vickers sued
DDD for damages, citing several tort and contract-based causes of
action in the complaint.1 2 0 To secure a clear determination of Veri-
tas's obligations under the DDD-Veritas agreement upfront, DDD
filed a completely separate declaratory-judgment action, naming
Veritas as the defendant. Quite simply, DDD wanted the court sit-
ting in equity to declare (1) that Veritas had a contractual obliga-
tion to defend DDD against the underlying lawsuit, and (2) that
Veritas would have a duty to indemnify DDD in the event DDD
paid sums to settle or defend itself against the underlying
lawsuit.

121

Again, because Rule 166a permits and encourages the practice,
both parties immediately filed motions for summary judgment.
More disquieting, given that DDD's declaratory-judgment petition
only asked the court to interpret words and phrases in the contract,
Veritas and DDD's proffered grounds to justify their requests for
summary relief were highly unwarranted and superfluous. Specifi-
cally, Veritas argued that it should receive summary relief because
(1) DDD's breach of contract claim did not present a justiciable
issue; (2) DDD's reliance on the indemnity provision in the con-
tract was unenforceable as a matter of law; and (3) Veritas was not
liable for the subcontractor's negligence and other torts in the un-
derlying lawsuit. 122 On the other hand, DDD claimed that it
should receive partial summary relief because the contract clearly
required Veritas "to defend and indemnify DDD from [all] claims
asserted in the [underlying] suit. '123

119. Id.
120. Id. The landowner sued DDD for (1) a breach of contract; (2) negligently

breaching a duty to manage and administer the lease; (3) simple negligence; (4) negligent
misrepresentation; (5) breaching a fiduciary duty; (6) gross negligence; (7) malicious tres-
pass; and (8) for committing other intentional torts. Id.

121. Id. "DDD [commenced a] suit against Veritas in Harris County seeking a declar-
atory judgment that Veritas [was] obligated to defend and indemnify DDD, under the
terms of the parties' agreement, against claims based on damage to [Vickers's land]." Id.

122. Id. at 882-83.
123. DDD Energy, Inc. v. Veritas DGC Land, Inc., 60 S.W.3d 880, 882 (Tex. App.-

Houston [14th Dist.] 2001, no pet.).
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Veritas received only partial summary relief; the trial judge held
that the broad "liability indemnity" clause was unenforceable. 124

But DDD asserted that Veritas had two clearly separate contrac-
tual duties under that clause-a duty to defend and a duty to in-
demnify.125  However, when the trial court awarded partial
summary relief to Veritas, it did so without distinguishing those
separate contractual obligations and without providing a full, intel-
ligible explanation of its summary ruling. Similarly, the trial judge
denied DDD's motion for partial summary judgment outright with-
out an explanation. Veritas appealed its adverse ruling; DDD did
not.

1 26

The Fourteenth District Court of Appeals affirmed the lower
court's summary-judgment ruling in part, finding that Veritas had
no duty to defend DDD against or reimburse DDD for the cost
associated with third-party negligence claims appearing in the un-
derlying lawsuit.127 But the appellate court reversed the judgment
and remanded the case for further proceedings. 128 It instructed the
trial judge to decide whether Veritas had an obligation to defend
DDD against non-negligence based actions in the underlying
case. 12 9 The court of appeals also told the lower court to determine
whether Veritas must reimburse DDD for settling any non-negli-
gence based claims in the underlying lawsuit.1 30

Clearly, the trial court should have addressed those questions
right away. Even more relevant, the trial judge could have decided
those questions quicker, more efficiently, and less expensively if
those multi-pronged and competing motions for summary relief

124. Id.
125. Id. at 882.
126. Id. at 883.

On appeal, DDD [argued] the trial court incorrectly held [that] the indemnity clause
[was] unenforceable and assert[ed] three separate arguments: the express negligence
rule [did] not govern this case because only Veritas was negligent; the fair notice re-
quirements [were] not applicable ... because Veritas had actual notice of the indem-
nity provision; and, even if the express negligence rule [was] applicable, it [did] not bar
DDD's request for indemnification [regarding] the non-negligence claims [appearing
in the underlying lawsuit].

Id.
127. DDD Energy, 60 S.W.3d at 885.
128. Id.
129. Id.
130. Id.

[Vol. 36:535



2005] SUMMARY JUDGMENTS

had not distracted the trial court and demanded greater attention.
Once more, a full-blown declaratory-judgment hearing-on the
merits-would have allowed the trial court to carefully consider
and decide both questions of fact and questions of law surrounding
whether Veritas had a duty to defend and a duty to indemnity.

Without a doubt, illustrating two cases to prove a point will not
convince a skeptical audience that summary-judgment practice is a
major problem in Texas's declaratory-judgment trials. That aware-
ness, therefore, explains the impetus behind this Article. Briefly,
here is the essence of the problem. Generally, in ever-increasing
numbers, alleged third-party victims are suing insured Texans in
"underlying" personal injury lawsuits. 131 And just as frequently,

131. See, e.g., David Pasztor, Second Death for Asbestos Proposal, AUSTIN AM.-
STATESMAN, July 26, 2003, at B3 ("[The] insurance companies http://web2.westlaw.com/
result/ - land business lobbyists have invested significant time and effort seeking legislation
to cut the number http://web2.westlaw.com/result/ - lof asbestos lawsuits http://
web2.westlaw.com/result/ - Iin Texas. They say frivolous and inconsequential asbestos law-
suits http://web2.westlaw.con/result/ - Jare clogging courts and bankrupting companies.");
Premium Importance, FT. WORTH STAR-TELEGRAM, Mar. 24, 2003, at B12 (considering
reasons for the rise in liability insurance premiums).

Gov. Rick Perry said "in many parts of the state, access to quality care is increasingly
threatened by a medical lawsuit abuse crisis."

But evidence doesn't support the conclusion that frivolous suits and runaway juries
are driving medical malpractice insurance rates through the roof.

For instance, the Office of Court Administration has recorded a steady drop in the
number http://web2.westlaw.com/result/ - Iof personal http://web2.westlaw.comresult/
- linjury http://web2.westlaw.com/result/ - Ilawsuits http://web2.westlaw.com/result/ -
Inot involving a motor vehicle, the category that would include medical malpractice:
from 31,050 suits http://web2.westlaw.com/result/ - Iin 1994-95 to 19,590 in 2000-2001.

[But the] Texas Department of Insurance showed a 4 percent increase in claims since
1996 . . . , far short of the surge in insurance rates.

Litigation costs have, indeed, gone up. But at least one study shows that they directly

follow medical inflation.

A bigger culprit appears to be business practices by the insurance industry.

[W]hen investments faltered, and companies found themselves financially strapped,
rates started rising and some companies cratered.

Id. (emphasis added).
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insureds are asking insurers to defend them against third-party
suits and to make reimbursements for out-of-pocket and settle-
ment expenses in those underlying suits. But significant numbers
of insurers refuse to defend or indemnify, causing both insurers
and insureds to commence declaratory-judgment actions.

Ostensibly, insurers and insureds petition Texas's courts to de-
clare rights and obligations under various liability and indemnity
insurance contracts. But in the process, both parties frequently file
thousands of remarkably unnecessary, burdensome, and expensive
motions for summary judgment. Therefore, the limited purpose of
this Article is to highlight and discuss summary-judgment abuses
and misapplications in Texas's declaratory-judgment trials within
these vast and important areas of litigation.

Part II presents a fairly brief overview of the evolution, scope,
and purpose of summary-judgment practice in Texas. In the pro-
cess, we compare the similarities and differences between Texas's
and federal summary-judgment rules. In Part II, the important dis-
tinctions between Texas's "traditional" and "no-evidence" sum-
mary-judgment rules appear.

Part III presents a review of Texas's Uniform Declaratory Judg-
ments Act and the act's stated purpose. Additionally, a careful re-
view of Texas's cases reveals that confusion exists over whether an
action for a declaratory judgment is a "lawsuit," "trial," or "trial by
judge," because a petition for declaratory relief is an equitable ac-
tion. In addition, serious debate exists over whether a petition for
declaratory judgment is a cause of action-one that requires a
plaintiff to prove a prima facie case. Therefore, Part III addresses
those questions, for they have contributed to awkward and unintel-
ligible rulings involving summary-judgment motions in declaratory-
judgment proceedings.

Part IV highlights trial courts' mandatory duties and their level
of discretion when deciding whether to grant summary judgment in
Texas. Part IV also discusses trial judges' duties and discretionary
powers under Texas Uniform Declaratory Judgments Act. Evi-
dence appearing in Part IV shows unequivocally that Texas's
judges have the power to decide questions of fact and law when
considering whether to award declaratory relief, which negates the
perceived need to entertain motions for summary relief.

As mentioned earlier, collectively Texas's insurers and disgrun-
tled insureds commence an inordinate number of declaratory-judg-
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ment actions each year. They ask courts to declare whether
insurers have a contractual duty to defend insureds against third-
party underlying lawsuit claims. They also petition trial judges to
declare whether insurers have a duty to indemnify insureds after
insureds pay out-of-pocket expenses for first-party injuries and af-
ter insureds pay money to settle third-party claims. Insurers are
significantly more likely to commence declaratory actions to de-
fend themselves; therefore, the insurance industry, practitioners,
and others called such filings a form of "insurance defense."

Part V, therefore, outlines (1) the important distinction between
liability and indemnity (reimbursement) insurance contracts, and
(2) the difference between first-party and third-party claims and
causes of action. In addition, Part V highlights and reviews several
settled doctrines for construing and interpreting insurance con-
tracts in Texas. Put simply, trial judges must employ those doc-
trines to interpret insureds' and insurers' duties and rights under
liability and indemnity insurance contracts.

Part VI presents a careful analysis of judges' mandatory duties
when they agree to declare rights and obligations under insurance
contracts. To repeat, they must use settled principles of contract
construction and interpretation. And of course, those settled doc-
trines allow courts to entertain and resolve both questions of fact
and questions of law. But Texas currently allows litigants to file
summary-judgment motions in declaratory-judgment trials. Theo-
retically, under settled summary-judgment doctrine, judges may
consider only questions of law. In addition when evidence suggests
there are no genuine issues of fact, judges must grant the motion
and render judgment in the action-including declaratory-judg-
ment actions.

Clearly, these competing sets of legal doctrines can generate and
have generated extremely inconsistent rulings, very bad law, and
highly unintelligible decisions where insurers and insureds simply
asked courts to declare legal rights and obligations under liability
and indemnity insurance contracts. More worrisome, Part VI
reveals that an exceedingly large number of trial judges do not
even mention, discuss, appreciate, or understand the magnitude of
this problem. Instead, courts cavalierly or intentionally apply sum-
mary-judgment rules automatically and quite inappropriately to
achieve an outcome.

20051
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Texas's appellate courts, therefore, often inherit the expensive
and hefty burden of trying to decipher trial courts' unduly superfi-
cial, unintelligible, and unwarranted rulings. However, Part VI
also reveals that Texas's courts of appeals' interventions often
make matters worse. Several examples of appellate courts' highly
questionable summary-judgment rulings appear in Part VI. Those
duty-to-defend and duty-to-indemnify decisions contribute to the
notion that Texas's declaratory-judgment trials are unfair. Even
more disturbing, those opinions support the view that Texas's ap-
pellate courts-either consciously or unconsciously-support
lower courts' allegedly biased, convoluted, and unwarranted de-
claratory-judgment rulings.

Finally, the Conclusion invites the Texas Supreme Court to
weigh critically the summary-judgment problems outlined in this
Article. It asks the supreme court to consider former Texas Su-
preme Court justices' arguments about the pitfalls, dangers, and
cavalier use of summary-judgment practice generally. And more
important, the Article calls for the abolishment of summary-judg-
ment practice from declaratory-judgment trials in Texas.

II. BRIEF OVERVIEW-FEDERAL AND TEXAS'S SUMMARY-

JUDGMENT RULES

A. Federal Motions for Summary Judgment

Over the years, federal courts have listed several reasons for
supporting a summary-judgment rule: (1) to "facilitate litiga-
tion,"'

132 (2) "to expedite trial procedure," 133 (3) "to assess whether
trial is necessary," 134 and (4) to allow courts to award summary
relief where evidence on file reveals there are no genuine questions
of fact remaining for a trier of facts.135 Thus, Rule 56(a) of the

132. Barkhausen v. Cont'l Il1. Nat'l Bank & Trust Co. of Chicago, 115 N.E.2d 640, 645
(Ill. App. Ct. 1953) ("The purpose of the statute is to facilitate litigation and to expedite
trial procedure . .

133. Id.
134. Halprin v. Equitable Life Assurance Soc'y of the U.S., 267 F. Supp. 2d 1030, 1034

(D. Colo. 2003) (declaring that "[t]he purpose of a summary judgment motion is to assess
whether trial is necessary").

135. See Engi v. Aetna Life Ins. Co., 139 F.2d 469, 472 (2d Cir. 1943) (discussing the
appropriateness of summary judgments).

[W]e should go beyond the bare words of the summary-judgment rule to the reasons
behind it .... [T]he history ... of this procedure shows that it is intended to permit "a
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Federal Rules of Civil Procedure permits a claimant to "move with
or without supporting affidavits for a summary judgment" in an
action at law or in a declaratory-judgment action.136 And under
Rule 56(b), a defendant may move for summary relief-with or
without supporting affidavits-in the same suit.137

Unquestionably, federal courts may grant a motion for summary
judgment in actions at law or in equity, including an action for de-
claratory judgment. 38 But a close reading of many federal cases
strongly suggests a pending trial by jury or a request for a jury trial
is a necessary condition before a party can petition a court for sum-
mary relief. Consider, for example, the Supreme Court's language
in Anderson v. Liberty Lobby, Inc. ,139 arguably the seminal sum-
mary-judgment case. In Anderson, the Court stated: "[S]ummary
judgment will not lie if the dispute about a material fact is 'genu-
ine,' that is, if the evidence is such that a reasonable jury could
return a verdict for the nonmoving party."1 40 Similar language also
appears frequently in federal appellate courts' decisions.141

party to pierce the allegations of fact in the pleadings and to obtain relief by summary
judgment where [detailed] facts . . . in affidavits, depositions, and admissions on file
show that there are no genuine issues of fact to be tried."

Id. (quoting 3 MOORE's FEDERAL PRACTICE 3175).
136. FED. R. Civ. P. 56(a).

A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a
declaratory judgment may, at any time after the expiration of 20 days from the com-
mencement of the action or after service of a motion for summary judgment by the
adverse party, move with or without supporting affidavits for a summary judgment in
the party's favor upon all or any part thereof.

Id.
137. FED. R. Civ. P. 56(b). "A party against whom a claim, counterclaim, or cross-

claim is asserted or a declaratory judgment is sought may, at any time, move with or with-
out supporting affidavits for a summary judgment in the party's favor as to all or any part
thereof." Id.; see also Engl v. Aetna Life Ins. Co., 139 F.2d 469, 472 (2d Cir. 1943) (ex-
plaining that "[t]he federal summary judgment proceeding is the most extensive of any
jurisdiction in that it is equally available to plaintiffs and defendants and in all forms and
kinds of civil actions").

138. Cf. Barkhausen v. Cont'l Ill. Nat'l Bank & Trust Co. of Chicago, 115 N.E.2d 640,
645 (Ill. App. Ct. 1953) (noting that "summary judgment may be entered 'in any action ...
at law or in equity .... upon a contract, express or implied"'). "The purpose of the statute
is to ... expedite trial procedure, an end as desirable in a suit for a declaratory judgment as
in any other proceeding based on a contract." Id. (citation omitted).

139. 477 U.S. 242 (1986).
140. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
141. See, e.g., Roberts v. State Farm Mut. Auto. Ins. Co., 61 Fed. Appx. 587, 590 (10th

Cir. 2003) (holding "that summary judgment was proper because no reasonable jury could
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Moreover, federal summary-judgment cases are replete with an-
other arguably misleading or narrow rule: A plaintiff who moves
for summary judgment must prove all elements of a cause of ac-
tion. 42 Among other implications, this suggests that federal judges
will consider a motion for summary judgment and award relief only
in those instances where plaintiffs have presented prima facie evi-
dence 143 to prove previously enumerated elements of a prima facie
case involving a tort, a breach of contract, or some statutory
violation.

144

have concluded that State Farm's investigation and evaluation of his claim was unreasona-
ble"); Loral Fairchild Corp. v. Matsushita Elec., 266 F.3d 1358, 1361 (2d Cir. 2001) (citing
Anderson and embracing the view that "[slummary judgment is proper only when no rea-
sonable jury could return a verdict for the nonmoving party"); Bell Atl. Network Servs.,
Inc. v. Covad Communications Group, 262 F.3d 1258, 1267 (4th Cir. 2001) (quoting Ander-
son and adopting the view that summary judgment is proper only when "no reasonable
jury could return a verdict for the nonmoving party"); Telemac Cellular Corp. v. Topp
Telecom, Inc., 247 F.3d 1316, 1327 (Fed. Cir. 2001) ("Summary judgment is proper if no
reasonable jury could find that the patent is not anticipated."); Halperin v. Kissinger, 807
F.2d 180, 189 (D.C. Cir. 1986) (commenting on application of the rule).

A straightforward application of [the summary-judgment rule] . . . requires ... that
defendants adduce sufficient facts that no reasonable jury, looking at the evidence in
the light most favorable to, and drawing all inferences most favorable to, the plaintiffs,
could conclude that it was objectively unreasonable for the defendants to be acting for
national security reasons.

Id.
142. See, e.g., Lowe v. Aldridge, 958 F.2d 1565, 1569 (11th Cir. 1992) (concluding that

"[t]o survive a motion for summary judgment, a plaintiff must at least establish the neces-
sary elements of his or her cause of action"); MacCormack v. City of Prairie Vill., No. 00-
2405-CM, 2001 WL 309412, at *1 (D. Kan. Mar. 12, 2001) (granting defendant's motion
because the plaintiff did not meet "his burden on summary judgment to establish essential
elements of his causes of action against defendant"); In re McKenzie, 225 B.R. 377, 379
(N.D. Ohio 1998) (concluding that a plaintiff who moves for summary judgment "must
demonstrate all elements of the cause of action").

143. See Virginia v. Black, 538 U.S. 343, 369 (2003) (Stevens, J., concurring) (defining
prima facie evidence).

Typically, "prima facie evidence" is defined as: "Such evidence as, in the judgment of
the law, is sufficient to establish a given fact ... and which if not rebutted or contra-
dicted, will remain sufficient. [Such evidence], if unexplained or uncontradicted, is
sufficient to sustain a judgment in favor of the issue which it supports, but [it] may be
contradicted by other evidence."

Id. (quoting BLACK'S LAW DICrIONARY 1190 (6th ed. 1990)) (alterations and omission in
original).

144. See Pace v. S. Ry. Sys., 701 F.2d 1383, 1391 (11th Cir. 1983) ("By definition,
failure to establish a prima facie case means that the plaintiff has failed to proffer proof
sufficient to impose even a burden of rebuttal on the defendant."). "While establishing a
prima facie case in and of itself does not always suffice ... to survive a motion for summary
judgment, [a] failure to establish a prima facie case warrants summary judgment." Id. (ci-
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It is exceedingly clear, however, that plaintiffs petition federal
courts for declaratory relief all the time; they ask district court
judges-rather than juries-to interpret the language in, say, con-
tracts; and they ask federal district judges to declare rights and ob-
ligations under those contractual agreements. Yet it is equally
clear that plaintiffs do not have to prove specific, identifiable ele-
ments to establish a prima facie case to receive declaratory relief.145

On the other hand, plaintiffs certainly have to present some prima
facie evidence before federal courts award declaratory relief. 46

Additionally, federal district courts often award summary relief
to movants-who might be plaintiffs, defendants, or both. Of
course, under Rule 56, the party requesting a summary judgment
has an initial burden.1 47 The movant must explain to the court the
basis for the motion; and the movant must identify "those portions
of the pleadings, depositions, interrogatories, and admissions ...
that . . . demonstrate the absence of genuine issues for trial. ' 148

After the movant properly presents evidence supporting a sum-
mary-judgment motion, the opposing party "must respond with

tation omitted); see also In re Grand Jury Proceedings in Matter of Fine, 641 F.2d 199, 203
(5th Cir. 1981) (adopting the definition of a prima facie case appearing in Black's Law
Dictionary: "[A] case which has proceeded upon sufficient proof to that stage where it will
support [a] finding if evidence to [the] contrary is disregarded").

145. Unlike the requirements involving an action for negligence where the plaintiff
has asked for a trial by jury, a petitioner for declaratory relief has no duty to present prima
facie evidence that will support specific elements. Quite simply, the petitioner need only
produce the contract or instrument that contains the controversial language. And unlike
trials on the merits involving various causes of action, declaratory-judgment actions rarely
involve genuine issues or questions of fact. Instead, the petitioner wants the court to de-
clare as a matter of law that a clause means this or that. And like Texas's courts, federal
district courts increasingly entertained motions for summary judgment in declaratory-judg-
ment trials.

146. Cf United States v. Stephens, 445 F.2d 192, 198 (3d Cir. 1971) ("By definition, a
prima facie case entails a quantum of facts supporting a given legal proposition. Without
facts, the case is simply not made. Conclusory averments are insufficient, and a statement
of the ultimate legal principle is no substitute for the necessary specifics to support it.");
Allied Princess Bay Co. No. 2 v. Atochem N. Am., Inc., 855 F. Supp. 595, 605 (E.D.N.Y.
1993) (declaring that "[a]fter a plaintiff has established its prima facie case, the plaintiff is
entitled to a declaratory judgment unless the defendant establishes one of three statutory
affirmative defenses").

147. FED. R. Civ. P. 56.
148. Halprin v. Equitable Life Assurance Soc'y of the U.S., 267 F. Supp. 2d 1030, 1034

(D. Colo. 2003); see also Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (noting that "a
party seeking summary judgment always bears the initial responsibility of informing the
district court of the basis for its motion").
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specific facts showing the existence of a genuine factual issue to be
tried." 14 9 These facts may be established "by any of the kinds of
evidentiary materials listed in Rule 56(c),1 50 except the mere plead-
ings themselves. 151

B. Texas's "Traditional" Summary-Judgment Motion-Texas
Rules of Civil Procedure 166a(a) and 166a(b)

Two fairly important points should be mentioned at this junc-
ture. First, once the Texas Supreme Court decided to allow sum-
mary-judgment practice in Texas, it did not follow the federal
model completely. Although the court embraced the original ver-
sion of Federal Rule 56,152 it refused to adopt later amendments to
that rule. 153 Furthermore, in fairly recent years, commentators and
others have encouraged the supreme court to harmonize summary-

149. Halprin, 267 F. Supp. 2d at 1034; see also Otteson v. United States, 622 F.2d 516,
519 (10th Cir. 1980) (quoting Coleman v. Darden, 595 F.2d 533, 536 (10th Cir. 1979)); FED.
R. Civ. P. 56(e) (setting the requirements for the adverse party to respond).

When a motion for summary judgment is made and supported as provided in this rule,
an adverse party may not rest upon the mere allegations or denials of the adverse
party's pleading, but the adverse party's response, by affidavits or as otherwise pro-
vided in this rule, must set forth specific facts showing that there is a genuine issue for
trial. If the adverse party does not so respond, summary judgment, if appropriate,
shall be entered against the adverse party.

Id.
150. FED. R. Civ. P. 56(c).

The motion shall be served at least 10 days before the time fixed for the hearing. The
adverse party prior to the day of hearing may serve opposing affidavits. The judgment
sought shall be rendered forthwith if the pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judg-
ment as a matter of law. A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine issue as to the
amount of damages.

Id.
151. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).
152. See Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 286 (1952)

("In accepting the practice, the supreme court elected to adopt, with minor textual
changes, the language of Federal Rule 56 as promulgated in 1938.").

153. Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 286 (1952)
("[T]he court ignored the amendments to the federal rule which became effective March
19, 1948.").
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judgment practice in Texas with that found in federal courts. 154

But, as of this writing, the Texas Supreme Court continues to ig-
nore those suggestions. 155

Second, although Texas summary-judgment practice differs sig-
nificantly from federal practice, 156 both jurisdictions approved the
use of summary-judgment motions for similar reasons. In particu-
lar, Texas selected the procedural rule "to eliminate the delay and
expense which result from paper issues [rather than from] factual
issues. '  Also, summary relief allows the trial judge "to brush
aside groundless allegations in the pleadings and to [dispose of an
action promptly] where a trial would be an empty formality. '1 58

However, there are two types of summary-judgment motions in
Texas-the traditional and the no-evidence motions.

Under Texas Rules of Civil Procedure 166a(a) 5 9 and 166a(b)1 60

respectively, plaintiffs and defendants may file and seek relief
under a traditional summary-judgment motion. And whether the

154. See Casso v. Brand, 776 S.W.2d 551, 556-57 (Tex. 1989) ("[S]ome commentators
have urged us to adopt the current federal approach to summary judgments generally

155. See id. ("[W]e believe our own procedure eliminates patently unmeritorious
cases while giving due regard for the right to a jury determination of disputed fact
questions.").

156. See generally Sheila A. Leute, Comment, The Effective Use of Summary Judg-
ment: A Comparison of Federal and Texas Standards, 40 BAYLOR L. REV. 617, 619-22
(1988) (outlining major differences between summary-judgment practice in Texas and in
federal courts).

157. Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 286 (1952); see
also Cluett v. Med. Protective Co., 829 S.W.2d 822, 825 (Tex. App.-Dallas 1992, writ
denied) (concluding that summary relief to provide a procedure to terminate a controversy
summarily when it clearly appears that only a question of law is present and genuine issues
of fact are not).

158. Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 286 (1952); see
also Gulbenkian v. Penn, 151 Tex. 412, 416, 252 S.W.2d 929, 931 (1952) (embracing the
view that the purpose of summary judgment is to eliminate "patently unmeritorious claims
or untenable defenses; not ... to deprive litigants of their right to a full hearing on the
merits of any real issue of fact" (quoting Kaufman v. Blackman, 239 S.W.2d 422, 428 (Tex.
Civ. App.-Dallas 1951, writ ref'd n.r.c.))).

159. TEX. R. Civ. P. 166a(a).

A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a
declaratory judgment may, at any time after the adverse party has appeared or an-
swered, move with or without supporting affidavits for a summary judgment in his
favor upon all or any part thereof. A summary judgment, interlocutory in character,
may be rendered on the issue of liability alone although there is a genuine issue as to
amount of damages.
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movant is a plaintiff or defendant, the movant's burden of proof
does not vary. 161 First, a movant must state specific grounds to jus-
tify relief under a traditional summary-judgment motion. 162 Sec-
ond, where a plaintiff has filed an action and asked for a trial by
jury or judge, the defendant or nonmoving party must overcome a
specific burden to prevail. The defendant must either (1) disprove
at least one element of the plaintiff's theories of recovery,163 or (2)
plead and conclusively establish each element of an affirmative de-
fense,164 thereby rebutting the plaintiff's cause of action.165

160. TEX. R. Civ. P. 166a(b). "A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought may, at any time, move with or with-
out supporting affidavits for a summary judgment in his favor as to all or any part thereof."
Id.

161. See Pa. Pulp & Paper Co. v. Nationwide Mut. Ins. Co., 100 S.W.3d 566, 569 (Tex.
App.-Houston [14th Dist.] 2003, pet. denied) (holding that "[w]hen both parties move for
summary judgment, each party must carry its own burden, and neither can prevail because
of the failure of the other to discharge its burden" (quoting INAC, 56 S.W.3d at 247));
INAC Corp. v. Underwriters at Lloyd's, 56 S.W.3d 242, 247 (Tex. App.-Houston [14th
Dist.] 2001, pet. dism'd) (concluding that because "[e]ach [party was] a movant, the burden
is the same for both parties: to establish entitlement to a summary judgment by conclu-
sively proving all the elements of the claim or defense as a matter of law" (emphasis
added)).

162. TEX. R. Civ. P. 166a(c) (stating, in relevant part, that the "motion for summary
judgment shall state the specific grounds [for summary relief]"); see also Nixon v. Mr. Prop.
Mgmt., Inc., 690 S.W.2d 546, 548 (Tex. 1985) (adopting the position that a "movant for
summary judgment has the burden of showing that there is no genuine issue of material
fact and that it is entitled to judgment as a matter of law").

163. See Havlen v. McDougall, 22 S.W.3d 343, 345 (Tex. 2000) (concluding that "[a]
party moving for summary judgment must establish its right to summary judgment on the
issues expressly presented to the trial court by conclusively proving all elements of the
movant's cause of action or defense as a matter of law" (emphasis added)); Cathey v.
Booth, 900 S.W.2d 339, 341 (Tex. 1995) (ruling that "[a] defendant who conclusively ne-
gates at least one of the essential elements of each of the plaintiff's causes of action or who
conclusively establishes all of the elements of an affirmative defense is entitled to summary
judgment").

164. See Pustejovsky v. Rapid-Am. Corp., 35 S.W.3d 643, 646 (Tex. 2000) (declaring
that a defendant must establish each element of an affirmative defense when it moves for
summary judgment based on that affirmative defense); Montgomery v. Kennedy, 669
S.W.2d 309, 310-11 (Tex. 1984) (articulating that defendants moving for summary judgment
must conclusively prove all the elements of the defense).

165. See City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678 (Tex. 1979)
(declaring that a "trial court may not grant a summary judgment by default for lack of an
answer or response [from] the non-movant when the movant's summary judgment proof is
legally insufficient"). "[T]he non-movant's failure to answer or respond cannot supply by
default the summary judgment proof necessary to establish the movant's right." Id. "[T]he
non-movant must expressly present to the trial court any reasons [that attempt] to avoid [a]
movant's entitlement ... ." Id.
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Finally, an earlier observation involving federal cases needs re-
peating here. A close reading of Texas's cases suggests that mov-
ants must establish two conditions before a court will consider a
request for summary relief: (1) a trial is pending,166 and (2) evi-
dence that the movant intends to raise a particular theory of recov-
ery in a court of law and establish a prima facie case or a legal
defense by proving specific elements.1 67 However, the traditional
summary-judgment rule permits a court to award summary relief in
every civil action168-at law and in equity, including actions for de-
claratory judgment169-as long as the court finds a "meritorious
ground." 170

C. Texas's "No-Evidence" Summary-Judgment Motion-Texas
Rule of Civil Procedure 166a(i)

In 1997, the Texas Supreme Court approved an addition to Texas
Rule of Civil Procedure 166a. 171 Under the then-new paragraph

166. See Roy W. McDonald, Summary Judgments, 30 TEX. L. REV. 285, 288-89 (1952)
(noting that "[a] summary judgment disposing of the entire action is proper when the trial
court ... is satisfied that 'there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law"'). "The court's problem on such
a motion is whether the evidence ... would compel the submission of issues of fact to the
jury .... So applied, the rule does not violate the constitutional right to a jury trial .... "
Id.; see also Investors Ins. Co. of Am. v. Breck Operating Corp., No. Civ.A. 1:02-CV-122-
C, 2003 WL 21056849, at *2 (N.D. Tex. May 8, 2003) ("To defeat a properly supported
motion for summary judgment, the non-movant must present more than a mere scintilla of
evidence. Rather, the non-movant must present sufficient evidence upon which a jury
could reasonably find in the non-movant's favor." (citation omitted)).

167. See Holy Cross Church of God in Christ v. Wolf, 44 S.W.3d 562, 566 (Tex. 2001)
(citing TEX. R. Civ. P. 166a(c) and concluding that "[a] party moving for summary judg-
ment must conclusively prove all elements of its cause of action or defense as a matter of
law").

168. See Roy W. McDonald, Summary Judgments, 30 TEX. L. REv. 285, 286 (1952)
(indicating that the summary-judgment rule applies to all types of civil actions).

169. See Pan Am. Petroleum Corp. v. Tex. Pac. Coal & Oil Co., 320 S.W.2d 915, 916
(Tex. Civ. App.-El Paso 1959, writ ref'd n.r.e.) (stressing that "Rule 166-A of the Texas
Rules of Civil Procedure provides that a summary judgment may be granted in favor of the
movant upon all or any part of the law suit where plaintiff is seeking a declaratory judg-
ment [and noting that this] rule has been followed and upheld many times").

170. See Phillips Petroleum Co. v. St. Paul Fire & Marine Ins. Co., 113 S.W.3d 37, 39
(Tex. App.-Houston [1st Dist.] 2003, pet. denied) (concluding that "[wihen a motion for
summary judgment raises multiple grounds, [an appellate court] may affirm to the extent
that any ground is meritorious").

171. The Texas Supreme Court amended Texas Rule of Civil Procedure 166a on Au-
gust 15, 1997, by including a new subsection (i). That section became effective on Septem-
ber 1, 1997. TEX. R. Civ. P. 166a, 948-49 S.W.2d (Tex. Cases) XXXV, XXXV-XLI (1997).
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(i), a party may petition a court for summary relief by filing a no-
evidence summary-judgment motion.172 Put simply, "[t]he purpose
of a no-evidence summary judgment motion is to pierce the plead-
ings and to assess the proof [for determining] whether there is a
genuine need for trial."1 73 Certainly, this goal comports with the
stated purpose of the traditional summary-judgment rule.'

Under the no-evidence rule, however, the movant and nonmov-
ant have different rights and burdens. Rule 166a(i) permits a mo-
vant to petition a court for summary judgment after an "adequate
opportunity for discovery. ' 175 Furthermore, to receive relief, the
movant must establish that no evidence exists to support an essen-
tial element of a nonmovant's claim or defense. 176  It must be
stressed, however, that the no-evidence motion "must specifically
state the elements for which there is no evidence. 177 But there
appears to be a paradox: A movant does not have to present any

172. TEX. R. Civ. P. 166a(i).

No-Evidence Motion. After adequate time for discovery, a party without presenting
summary judgment evidence may move for summary judgment on the ground that
there is no evidence of one or more essential elements of a claim or defense on which
an adverse party would have the burden of proof at trial. The motion must state the
elements as to which there is no evidence. The court must grant the motion unless the
respondent produces summary judgment evidence raising a genuine issue of material
fact.

Id.
173. Benitz v. Gould Group, 27 S.W.3d 109, 112 (Tex. App.-San Antonio 2000, no

pet.).
174. See Marts ex rel. Marts v. Transp. Ins. Co,. 111 S.W.3d 699, 706 (Tex. App.-Fort

Worth 2003, pet. denied) (concluding that "[tihe purpose of the summary judgment rule is
to provide a method of summarily terminating a case when it clearly appears that only
questions of law are involved and that there are no genuine issues of fact").

175. TEX. R. Civ. P. 166a cmt. (1997) ("A discovery period set by pretrial order
should be adequate opportunity for discovery unless there is a showing to the contrary, and
ordinarily a motion under paragraph (i) would be permitted after the period but not
before."). The Texas Supreme Court's August 15, 1997, order approving subsection (i)
stated: "The comment appended to these changes, unlike other notes and comments in the
rules, is intended to inform the construction and application of the rule .... " TEX. R. Civ.
P. 166a, 948-49 S.W.2d (Tex. Cases) XXXV (1997).

176. TEX. R. Civ. P. 166a(i) (stating that a movant's claim must establish that there is
no evidence for one or more essential elements of a claim or defense).

177. Springer v. Am. Zurich Ins. Co., 115 S.W.3d 582, 584 (Tex. App.-Waco 2003,
pet. denied); TEX. R. Civ. P. 166a cmt. (1997) ("The motion must be specific in challenging
the evidentiary support for an element of a claim or defense; paragraph (i) does not au-
thorize conclusory motions or general no-evidence challenges to an opponent's case.").
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evidence to support the motion. 7 ' To be sure, the movant's argua-
bly light burden 179 has generated a substantial amount of contro-
versy."' 0 Very likely, it will continue to do so.

On the other hand, the no-evidence rule puts the greater burden
on the nonmovant to garner sufficient evidence to go to trial.181

Rule 166a(i) does not require the nonmovant "to marshal its
proof." Instead, the nonmovant "need[s] only [to] point out evi-
dence that raises a fact issue on the challenged elements. ' 182 If the
nonmovant does not produce evidence on one or more essential
elements of his claim, the court must grant the summary judg-
ment.'8 3  Conversely, a no-evidence summary judgment is not
proper if the nonmovant presents "more than a scintilla of proba-
tive evidence to raise a genuine issue of material fact." ' 4

Finally, unlike a traditional motion for summary relief, "[a] no-
evidence summary judgment is essentially a pretrial directed ver-
dict." '8 5 Stated simply, "the party with the burden of proof at trial
will have the same burden of proof in a [no-evidence] summary

178. TEX. R. Civ. P. 166a cmt. (1997) ("Paragraph (i) authorizes a motion for sum-
mary judgment based on the assertion that.., there is no evidence to support one or more
specified elements of an adverse party's claim or defense." (emphasis added)).

179. See TEX. R. Civ. P. 166a cmt. (1997) (contrasting 166a(i) with 166a(a) and
166a(b)). "Paragraph (i) does not apply to ordinary motions for summary judgment under
paragraphs (a) or (b), in which the movant must prove it is entitled to judgment by estab-
lishing each element of its own claim or defense as a matter of law or by negating an
element of the respondent's claim or defense as a matter of law." Id.

180. Cf Robert W. Clore, Comment, Texas Rule of Civil Procedure 166a(i): A New
Weapon for Texas Defendants, 29 ST. MARY'S L.J. 813, 816-17 (1998) (noting that
"[p]roponents laud the no-evidence motion for its capacity -o relieve an overburdened
state judiciary and reduce exorbitant litigation expenses by allowing judges to remove un-
meritorious cases from their dockets"). "By contrast, those opposed to the no-evidence
motion contend that it ... further shifts the balance of power in Texas courts to defendants.
Notwithstanding the controversy surrounding the rule, summary judgments in Texas are
now more likely to be granted under the amended rule than under the old rule .... " Id.

181. See Lampasas v. Spring Ctr., Inc., 988 S.W.2d 428, 432 (Tex. App.-Houston
[14th Dist.] 1999, no pet.) (explaining that "[t]he new no evidence summary judgment
shifts the burden of proof to the nonmovant to present enough evidence to be entitled to a
trial").

182. TEX. R. Civ. P. 166a cmt. (1997).
183. TEX. R. Civ. P. 166a(i).
184. Moore v. K Mart Corp., 981 S.W.2d 266, 269 (Tex. App.-San Antonio 1998, pet.

denied).
185. King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 750 (Tex. 2003); see also Taylor-

Made Hose, Inc. v. Wilkerson, 21 S.W.3d 484, 490 (Tex. App.-San Antonio 1999, pet.
denied) (op. on reh'g) ("'A no-evidence summary judgment is essentially a pretrial di-
rected verdict,' and we apply the same legal sufficiency standard in reviewing a no-evi-
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judgment proceeding."'18 6 In addition, "[t]he amount of evidence
required to defeat a no-evidence motion for summary judgment
parallels the directed verdict and the no-evidence standard on ap-
peal of jury trials. ' 187 This raises, therefore, a fairly interesting
question: May litigants file a no-evidence summary-judgment mo-
tion in a declaratory-judgment hearing?

Clearly, Rules 166a(a) and 166a(b) permit litigants to file a tradi-
tional motion for summary judgment in a declaratory-judgment ac-
tion. Rule 166a(i), however, does not state explicitly that a movant
has a right to file a no-evidence motion in such a proceeding, and
the 1997 comments do not discuss the issue. Arguably, granting a
no-evidence motion in a declaratory-judgment hearing is highly im-
proper when petitioners only ask the judge to interpret rights and
obligations under, say, a disputed contract. And the reasons for
this position are not terribly complicated.

First, unlike their burden in a court of law before a jury, petition-
ers do not have to produce prima facie evidence in a declaratory
judgment before the judge interprets the contract. Second, if a no-
evidence summary judgment is indeed a pretrial directed verdict, it
is hard to see its relevance in a declaratory-judgment proceeding
where complainants simply ask a court for an interpretation of
rights and obligations. Yet some of Texas's trial courts have enter-
tained no-evidence summary-judgment motions in a declaratory-
judgment action. 88 And they have done so without clearly ex-

dence summary judgment as we apply in reviewing a directed verdict." (quoting Moore,
981 S.W.2d at 269)).

186. Barraza v. Eureka Co., 25 S.W.3d 225, 231 (Tex. App.-El Paso 2000, pet.
denied).

187. David Hittner & Lynne Liberato, Summary Judgments in Texas, 54 BAYLOR L.
REV. 1, 66 (2000); see also Jackson v. Fiesta Mart, Inc., 979 S.W.2d 68, 70 (Tex. App.-
Austin 1998, no pet.) ("Like a directed verdict, then, the task of the appellate court is to
determine whether the plaintiff has produced any evidence of probative force to raise fact
issues on the material questions presented."). "The appellate court must consider all of the
evidence in the light most favorable to the party against whom the no-evidence summary
judgment was rendered; every reasonable inference must be indulged in favor of the non-
movant, and any doubts resolved in its favor." Id.

188. See, e.g., Sunnyside Feedyard, L.C. v. Metro. Life Ins. Co., 106 S.W.3d 169, 171
(Tex. App.-Amarillo 2003, no pet.) (permitting Metropolitan Life to file a no-evidence
summary-judgment motion in a declaratory-judgment action and awarding both summary
relief under the motion and declaratory relief); Pace Concerts, Ltd. v. Resendez, 72 S.W.3d
700, 701-02 (Tex. App.-San Antonio 2002, pet. denied) (allowing a no-evidence motion
where the complainant filed a declaratory-judgment action as an affirmative defense to a
breach-of-contract lawsuit); Law Offices of Lin & Assocs. v. Ho, No. 14-01-01265-CV, 2002
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