STLMARY'S

UNIVERSITY St. Mary's Law Journal

Volume 2 | Number 2 Article 11

12-1-1970

Child Benefits Acquired under Adoption by Estoppel - Children Not
Legally Adopted According to Statute Are Nevertheless Adopted
by Adoptive Parents under the Doctrine of Adoption by Estoppel
and Entitled to Child Benefits under the Social Security Act.

John Sifuentes

Follow this and additional works at: https://commons.stmarytx.edu/thestmaryslawjournal

b Part of the Family Law Commons

Recommended Citation

John Sifuentes, Child Benefits Acquired under Adoption by Estoppel - Children Not Legally Adopted
According to Statute Are Nevertheless Adopted by Adoptive Parents under the Doctrine of Adoption by
Estoppel and Entitled to Child Benefits under the Social Security Act., 2 ST. MARY's L.J. (1970).
Available at: https://commons.stmarytx.edu/thestmaryslawjournal/vol2/iss2/11

This Article is brought to you for free and open access by the St. Mary's Law Journals at Digital Commons at St.
Mary's University. It has been accepted for inclusion in St. Mary's Law Journal by an authorized editor of Digital
Commons at St. Mary's University. For more information, please contact egoode@stmarytx.edu,
sfowler@stmarytx.edu.


https://commons.stmarytx.edu/thestmaryslawjournal
https://commons.stmarytx.edu/thestmaryslawjournal/vol2
https://commons.stmarytx.edu/thestmaryslawjournal/vol2/iss2
https://commons.stmarytx.edu/thestmaryslawjournal/vol2/iss2/11
https://commons.stmarytx.edu/thestmaryslawjournal?utm_source=commons.stmarytx.edu%2Fthestmaryslawjournal%2Fvol2%2Fiss2%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/602?utm_source=commons.stmarytx.edu%2Fthestmaryslawjournal%2Fvol2%2Fiss2%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://commons.stmarytx.edu/thestmaryslawjournal/vol2/iss2/11?utm_source=commons.stmarytx.edu%2Fthestmaryslawjournal%2Fvol2%2Fiss2%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:egoode@stmarytx.edu,%20sfowler@stmarytx.edu
mailto:egoode@stmarytx.edu,%20sfowler@stmarytx.edu

Sifuentes: Child Benefits Acquired under Adoption by Estoppel - Children Not

256 ST. MARY'S LAW JOURNAL [Vol. 2

deny to any man, either justice or right.”® Any procedure which per-
petuates inequities and discriminates because of poverty, has no place
in the American system. The imprisonment for nonpayment of a fine
“. .. 1s no more or no less than the imprisonment for being poor,
a doctrine which I trust this Nation has long since outgrown.’0

William F. McQuillen

SOCIAL SECURITY—CHiLp BENEFITS ACQUIRED UNDER ‘“ADOPTION
By EstoPPEL”—CHILDREN NoT LEGALLY ADOPTED AcCCORDING ToO
STATUTE ARE NEVERTHELESS ADOPTED BY ADOPTIVE PARENTS UNDER
THE DoctriINE OF “AportioN By EstoprpErL” AND ENTITLED ToO
CHILD BENEFITS UNDER THE SocCIAL SECURITY AcT. Annie M. Smith
v. Secretary of Health, Education and Welfare, 431 F.2d 1241 (5th
Cir. 1970).

The appellants, Annie M. Smith and her husband, William Smith,
the wage earner, are domiciled in the State of Texas. Appellants’ daugh-
ter had three children whom she subsequently abandoned starting
with the oldest in 1957, and ending with the youngest in September,
1961. Appellants took each child into their home and supported them.
In 1961, the wage earner lost both of his legs. In 1962, the Social
Security Administration determined that appellant wage earner was
disabled and entitled to disability insurance benefits effective Septem-
ber, 1961, the same month that the youngest child was left with appel-
lants. In 1965, appellants commenced formal proceedings to adopt the
the children legally, and a year later the final judgment of adoption
was granted. In 1967, appellant filed an application for child insurance
benefits. The Secretary of Health, Education and Welfare denied the
benefits.

The circuit court of appeals agreed with the Secretary that the chil-
dren had not satisfied the requirement of a legal adoption. Held—
Reversed on other grounds. Children not legally adopted according to
statute are nevertheless adopted by adoptive parents under the doctrine
of “adoption by estoppel” and entitled to child benefits under the So-
cial Security Act.

Adoption was unknown to the common law of England.! Since Texas
adopted the common law of England, this right of adoption in Texas

89 McKECHNIE, MAGNA CARTA 395 (2d ed. 1958). As originally stated in Chapter 40 of the
MAGNA CARTA: “Nulli Vendemus, nulli Negabimus, aut differemus, rectum aut justiciam.”
40 Goldberg, Equality and Governmental Action, 39 N.Y.U.L. REv. 205, 221 (1964).

_1Reeves v. Ellis, 257 SW.2d 876 (Tex. Civ. App.~Amarillo 1953, writ refd n.r.e);
Sims, Adoption by Estoppel: History and Effect, 15 BAYLOR L. REv. 162 (1963).
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exists only by statute.? Texas courts by way of dicta originally refused
to recognize adoption by estoppel on an oral agreement as being con-
trary to public policy.® Later the courts seeing the inequity of an
adopted child’s reliance and belief that he had been adopted, began to
develop the doctrine of “adoption by estoppel.”* The doctrine was
originally applied only when every requirement of the adoption stat-
ute was met, except the actual recording of the adoption instrument.®
Subsequently the doctrine developed to where a child could be adopted
on the sole basis of an oral agreement, and even in the complete ab-
sence of a statutory adoption.® Adoption by estoppel is now recognized
by statute in Texas.” Under this equitable doctrine, the adoptive par-
ents are estopped to assert that the child has not been legally adopted.®
The doctrine applied only when there was an oral or written agreement
to adopt.?

In the 1951 case of Cavanaugh v. Davis, the Supreme Court of Texas
first set forth the requirement which a party asserting adoption by
estoppel must plead and prove.!® Judge Barrow, in a later case, re-
iterated the elements needed for an adoption by estoppel as presented
in Cavanaugh:!

1. that the adoptive parent execute, acknowledge, and file a statu-
tory instrument of adoption in the office of the County Clerk; or

2. that such party undertook to effect a statutory adoption but
failed to do so because of some defect in the instrument or ac-
knowledgment, or because of failure to record it; or

3. that such adoptive parent agreed with the child or with the
child’s parents or with some other person in loco parentis that
such party could adopt the child.!?

One claiming the benefits of an adoption by estoppel bears the
burden of establishing such by “clear, unequivocal, and convincing”

21d. at 878; see TEX. REV, Civ. STAT. ANN. art. 46a, b (1969).

8 Garcia v. Saenz, 242 S.W.2d 230, 231 (Tex. Civ. App.—San Antonio 1951, no writ),
citing, Hooks v. Bridgewater, 111 Tex. 122, 229 S.W. 1114 (1921); Mulkey v. Allen, 36
S.W.2d 198 (Tex. Comm'n App. 1931, jdgmt adopted); Bailey, Adoption “By Estoppel”,
36 TEx. L. REv. 30 (1957).

4 Cubley v. Barbee, 123 Tex. 411, 73 SW.2d 72 (1934); Sims, Adoption By Estoppel:
History and Effect, 15 BayLor L. REv. 162 (1963).

5 Barney v. Hutchinson, 177 P. 890 (N.M. 1918); cited in Cubley v. Barbee, 123 Tex.
411, 428, 73 S.W.2d 72, 81 (1934); Sims, Adoption by Estoppel: History and Effect, 15
BavLor L. REv. 162 (1963).

6 Jones v. Guy, 135 Tex. 398, 143 S.W.2d 906 (1940).

7TEX. ProB. CODE ANN. § 33(b) (1956).

8 Price v. Price, 217 S.W.2d 905, 906 (Tex. Civ. App—Amarillo 1949, writ ref'd n.r.e.);
1 TEX. Jur. 2d Adoptions § 77 (1959).

® Cavanaugh v. Davis, 149 Tex. 573, 577, 235 S.wW.2d 972, 974 (1951); Servantez v.
Aguirre, 456 S.W.2d 467, 469 (Tex. Civ. App.—San Antonio 1970, no writ); House v.
House, 222 S.W.2d 337, 839 (Tex. Civ. App.—Texarkana 1949, no writ).

10 Cavanaugh v. Davis, 149 Tex. 573, 576, 235 S.W.2d 972, 974 (1951).

1; ?;rvan;eggv. Aguirre, 456 S.W.2d 467 (Tex. Civ. App.—San Antonio 1970, no writ).

12 1d. at N
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evidence.’® The Texas Supreme Court has decided that equity cases
seemingly call for a higher quality of proof than a preponderance of
the evidence.t

Under the Social Security Act, a child can receive child insurance
benefits if the applicant can establish his status as a child of an indi-
vidual entitled to Social Security benefits,*d and his dependency upon
the entitled individual at the time the application for child’s insurance
was filed.’® A child satisfies his status as a child if he is a natural child,
a legally adopted child, a stepchild of an entitled individual,'” or a
child as would be determined in the devolution of intestate personal
property.'8 The dependency requirement!? is basically satisfied if, at the
time the application was filed, the adoptive parent was living with and
contributing to the support of the child.?

18 Cavanaugh v. Davis, 149 Tex. 573, 583, 235 S.w.2d 972, 978 (1951); accord, Garcia
v. Saenz, 242 S.W.2d 230, 232 (Tex. Civ. App.—San Antonio 1951, no writ).

14 Sanders v. Harder, 148 Tex. 593, 598, 227 S.W.2d 206, 209 (1950), used in Bigleben v.
Stevens, 262 S.W.2d 785, 789 (Tex. Civ. App—San Antonio 1953, writ ref'd n.r.e.).

15 42 U.S.C. § 402(d)(1) (1969):

Every child (as defined in section 416(e) of this title) of an individual entitled to
old-age or disability insurance benefits or of an individual who dies a fully or cur-
rently insured individual, if such child—

A) has filed application for child’s insurance benefits,

§B) at the time such application was filed was unmarried and (i) either had not
attained the age of 18 or was a full-time student and had not attained the age of 22,
or (ii) is under a disabilitg (as defined in section 423(d) of this title) which began before
he attained the age of 18.

16 42 U.S.C. 6 § 402(d)(1)(C) (1969):
(C) was dependent upon such individual—
(i) if such individual is living, at the time such apglication was filed,
i1) if such individual has died, at the time of such death, or
iii) if such individual had a period of disability which continued until he became
entitled to old-age or disability insurance benefits, or (if he has died) until the month
of his death, at the beginning of such period of disability or at the time he became
entitled to such benefits,
shall be entitled to a child’s insurance benefit for each month, beginning with the
first month after August 1950 in which such child becomes so entitled to such in-
surance benefits and ending with the month preceding whichever of the following
first occurs~— . ...
1742 U.S.C. § 416(e) (1969):
The term “child” means (1) the child or legally adopted child of an individual,
and (2) a stepchild. ...
1842 US.C. § 416(h)(2)(A) (1965):
In determining whether an applicant is the child or parent of a fully or currently
insured individual for purposes of this subchapter, the Secretary shall apply such law
as would be aplll)lied in determining the devolution of intestate personal property by
the courts of the State in which such insured individual is domiciled at the time
such applicant files application, or, if such insured individual is dead, by the courts
of the State in which he was domiciled at the time of his death, or if such insured
individual is or was not so domiciled in any State, by the courts of the District of
Columbia. Applicants who according to such law would have the same status relative
to taking intestate personal property as a child or parent shall be deemed such.
Semmel, Social Security Benefits ﬁ)r llegitimate Children, 19 BurraLo L. REv. 289, 295
(1970). See 60 A.L.R.2d 1070 (1958).

1942 U.S.C. § 402(d)(1)(C) (1969).

2042 U.S.C. § 402(d)(3) (1969).

A child shall be deemed dependent upon his father or adopting father or his mother
or adopting mother at the time specified in paragraph (1)(C) of this subsection unless,
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The child is entitled to Social Security benefits under the doctrine
of equitable adoption if he is equitably adopted before the adoptive
individual himself becomes entitled to Social Security disability bene-
fits.2! All the prerequisites of an adoption by estoppel as determined by
state law must be accordingly satisfied under Social Security law. The
essential requirements are: there must be sufficient evidence of an
adoption agreement either oral or written;?? there must be an agree-
ment® or consent? to adopt; there must be a complete surrendering
of the child to the adoptive parents’ care;?® and there must be a legal
adoption of the child within a reasonable time after the adoptive par-
ents intend to treat the child as their own.?

If a child is adopted after an adoptive parent becomes entitled to
benefits, the child must be “legally” adopted to obtain benefits.2” The
child has to be legally adopted within a twenty-four month adoption
period before he can receive child insurance benefits.?® This child status
will not be satisfied by adoption by estoppel.?®

Federal courts apply the doctrine of adoption by estoppel under the
Social Security Act only in states that recognize the doctrine, but even
in these states its application has been cautious.® In states not recog-
nizing adoption by estoppel, a child is denied benefits under the doc-
trine, but even some of these states allow benefits to a child on different
grounds.®! In Pennsylvania a child was entitled to benefits where the
adoptive parents had entered into a contract to adopt.’? In another
jurisdiction the Secretary of Health, Education and Welfare conceded
that the concept of equitable adoption would be warranted by the facts
and found adoption by estoppel even though there were no state cases

at such time, such individual was not living with or contributing to the support of
such child and—
(A) such child is neither the legitimate nor adopted child of such individual, or
(B) such child has been adopted by some other individual. For purposes of this
paragraph, a child is deemed to be a child of a fully or currently insured individual
pursuant to section 416(h)(2)(B) or section 416(h)(3) of this title shall be deemed to be
the legitimate child of such individual.
21 Annie M. Smith v. Secretary of Health, Education and Welfare, 431 F.2d 1241 (5th
Cir. 1970).
22 Minefield v. Railroad Retirement Board, 217 F.2d 786 (5th Cir. 1954).
23 Id.; see also Miller v. Ribicoff, 209 F. Supp. 460 (E.D. Penn. 1962).
24 Hays v. Secretary of Health, Education and Welfare, 413 F.2d 997 (5th Cir. 1969).
25 Kilby v. Folson, 238 F.2d 699 (3d Cir. 1956) cited in Spiegel v. Flemming, 181 F. Supp.
185 (N.D., Ohio 1960).
26 Davis v. Celebrezze, 239 F. Supp. 608, 612 (5.D. W.Va. 1965).
27 Craig v. Finch, 425 F.2d 1005 (5th Cir. 1970).

933 )42 U.S.C. § 402(d)(8)(D), (d)(9) (1969). See also Craig v. Finch, 425 F.2d 1005 (5th Cir.
1970).

20 Craig v. Finch, 425 F.2d 1005 (5th Cir. 1970).
30 Minefield v. Railroad Retirement Board, 217 F.2d 786 (5th Cir. 1954).

81 Kilby v. Folson, 238 F.2d 699 (8d Cir. 1956), 60 A.L.R.2d 1065 (1965). See also Davis
v. Celebrezze, 239 F.Supp. 608 (S.D. W.Va. 1965).

82 Kilby v. Folson, 288 F.2d 699 (3d Cir. 1956), 60 A.LR.2d 1065 (1956).
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on the doctrine.3® Even if a state does not recognize adoption by estop-
pel under its own law, if the status was acquired in another state where
the doctrine was applicable, the federal court will recognize this prior
status.3*

In the instant case the court of appeals agreed with the Secretary of
Health, Education and Welfare that the children had not satisfied the
requirement of a legal adoption necessary to qualify for benefits under
the Social Security Act. Under 42 U.S.C. 402(d)(8)(D) if a child is
adopted after the disabled individual becomes entitled to benefits, the
child, to be eligible for benefits, must be legally adopted by such in-
dividual before the end of a twenty-four month period. This time
begins with the month following the month in which such individual
becomes entitled to disability insurance benefits. The court cited
Craig v. Finch,% which considered 42 U.S.C. 402(d)(9) a provision of
the Act similar to 42 U.S.C. 402(d)(8)(D), of the instant case to hold
that only a legal adoption would satisfy the child status requirement.
Thus, since the appellant wage earner in the present case became en-
titled to disability benefits in September, 1961, and the children were
not legally adopted until April, 1966, the twenty-four month period
allowed by the statute had lapsed, and appellants were properly denied
benefits under this section.

The court, however, disagreed with the Secretary’s second ground for
denying application finding that the facts did establish an equitable
adoption under Texas law. There was clear, unequivocal, and convinc-
ing evidence of a contract to adopt prior to September 1961, the effec-
tive date of the wage earner’s entitlement to disability. The court found
the children to be entitled to benefits under 42 U.S.C. 416(h)(2)(A).

The Secretary relied on several cases for his denial of benefits. In
Minefield, the denial was because the claimed adoptive parent was
deceased.?® In Hays,%" there was evidence that the deceased adoptive
parents had refused to consent to adoption. ’

The court agreed that Cavanaugh v. Davis’® was the most recent
Texas Supreme Court authority on adoption by estoppel. In Cavanaugh,
the Texas Supreme Court found an insufficiency of evidence to support

33 Davis v. Celebrezze, 239 F.Supp. 608, 610 (S.D. W.Va. 1965).

34 Pyle v. Fischer, 128 S.W.2d 726 (Ky. Civ. App. 1939), cited in Rader v. Celebrezze, 253
F‘.‘Siupp. 825 (E.D. Ky. 1966). RESTATEMENT (FIRST) OF CONFLICT OF LAws § 143 (1934) pro-
vides:

“The status of adoption, created by the law of a state having jurisdiction to create it,

will be given the same effect in another state as is given by the latter state to the

status of adoption when created by its own law.”

85 425 F.2d 1005 t(fnth Cir. 1970).

36 Annie M. Smith v. Secretary of Health, Education and Welfare, 481 F.2d 1241 (5th
Cir. 1970); Cavanaugh v, Davis, 149 Tex. 573, 235 S.W.2d 972 (1951).

87413 F.2d 997 (5th Cir. 196921. T

38149 Tex. 578, 235 S.W.2d 972 (1951).
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