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KANSAS LAW REVIEW

C "Double" or "Restated" Fractions-The Legacy of the "Usual 1/8th

Landowner's Royalty"

Writing before the shale era, I addressed these two interpretative
issues: how should courts interpret deeds when the fractional interest
conveyed or reserved is expressed (1) as a double fraction, such as "1/2
of 1/8," or (2) as a restated fraction, such as "an undivided 1/2 non-
participating royalty (being equal to, not less than an undivided 1/16).""
In one article, I note courts' failure to address the "legacy of the usual
1/8th landowner's royalty," which contributes to the estate
misconception, and its effect on drafting and interpreting double and
restated fractions. Because parties focused on that royalty, they
expressed fractions with a double fraction, where one was invariably 1/8,
or by restating with a fraction equal to a multiple of 1/8, as in the restated
example above.99 Rather than analyze that. legacy in light of other
language in the deed, courts tended to ignore it or merely multiply the
fractions.

For example, in a 1984 Texas Supreme Court case, Alford v. Krum,
the multiclause deed contained a double fraction, 1/2 of 1/8 in the
granting clause. 100 The court viewed that clause as conveying a 1/16
interest, without noting or analyzing this mode of expressing that single
fraction. ot This phenomenon, like the use of the fraction 8/8 to express
the term "all," appears only in the oil patch. And again, the legacy of the
usual 1/8 royalty explains the practice since one of the two fractions is
invariably the traditional 1/8 landowner's royalty. Yet in Alford and
other cases, court opinions multiply the fractions without analyzing the
reason for the formula.

Before Alford, proponents of the analysis approach had argued that
courts should incorporate the legacy of the 1/8 royalty into the
interpretative process for these fractional issues.10 2  Under such an

97. Burney, Interpreting Mineral and Royalty Deeds, supra note 8, at 23-28; Burney, The
Regrettable Rebirth, supra note 12, at 89-97. The restated language in the example appeared in
Brown v. Havard, 593 S.W.2d 939, 942 (Tex. 1980) (holding deed ambiguous, which required
remand to trial court).

98. See generally Bumey, Interpreting Mineral and Royalty Deeds, supra note 8.
99. See supra text accompanying note 35. See also Brown, 593 S.W.2d at 940 (finding the

deed in question restated the royalty as "[b]eing equal to, not less than an undivided 1/16th").
100. 671 S.W.2d 870, 873 (Tex. 1984), overruled by Luckel v. White, 819 S.W.2d 459 (Tex.

1991).
101. Id at 873-74. Alford adopted the "granting clause" prevails rule for the multiclause deed

problem, but was subsequently overruled by Luckel, 819 S.W.2d at 461.
102. Burney, Interpreting Mineral and Royalty Deeds, supra note 8, at 24 (citing Ernest E.
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approach, the double or restated fractions "should not be multiplied, but
analyzed to determine the parties' intent."' 03 Not all commentators agree
with this approach, however. Specifically, the Williams & Meyers
Treatise argues that double fractions should be multiplied under a plain
meaning approach to document interpretation.'"0 As described below,
recent court opinions also reflect contradictory opinions in resolving
these disputes.

1. Shale Era Cases

Demonstrating that shale-production surges produce title-litigation
surges, Texas courts recently have addressed several disputes involving
double and restated fractions. Most of these cases involve the grant or
reservation of royalty interests in which the dispute centers on one
question: whether the deed created a "fixed" or an "of' royalty interest.
A "fixed" royalty entitles the owner to a set share of the proceeds from
the sale of production, regardless of the fractional size of the landowner's
royalty in any lease. 05  An "of' royalty interest varies with the size of
the landowner's royalty in leases. 0 6  As demonstrated in the cases

Smith, Conveyancing Problems, STATE BAR OF TEX., ADVANCED OIL, GAS, & MINERAL LAW
COURSE G, G-2 (1981)).

103. Id. at 25. Not all commentators agree with this approach. See 2 HOWARD R. WILLIAMS &
CHARLES J. MEYERS, OIL AND GAS LAW § 327.3, at 94.1 (2012) [hereinafter 2 WILLIAMS &
MEYERS].

104. See, e.g., 2 WILLIAMS & MEYERS, supra note 103, § 327.3, at 94.1; Phillip E. Norvell,
Pitfalls in Developing Lands Burdened by Non-Participating Royalty: Calculating the Royalty Share
and Coexisting with the Duty Owed to the Non-Participating Royalty Owner by the Executive, 48
ARK. L. REV. 933, 951 (1995). The author approves of the "multiply" approach used by the
Arkansas Supreme Court in Palmer v. Lide, in which the court held:

It will be seen that the deed refers not once but four times either to 1/8th of 1/8th of the
royalty or to 1/8th of 1/8th of the royalty to be retained or reserved in any oil, gas, or
mineral lease, leases, or contracts. It is not possible to interpret the unmistakably clear
language of the deed to mean 1/8th of 1/8th of the total production, as the appellant
would have us do.

567 S.W.2d 295, 296 (Ark. 1978). The author concludes that, "[o]ne cannot quarrel with the
construction of the 'double fraction' formula by the Arkansas Supreme Court in Lide
[sic] .... However, one is haunted by the fear that the 'horrors of the double fraction' may be the
result of an error based simply on the parties' selection of the wrong royalty deed form." Norvell,
supra note 104 at 951.

105. SMITH & WEAVER'S TEXAS LAW OF OIL AND GAS, § 3.7, at 3-46 n.187.2.
106. See Range Res. Corp. v. Bradshaw, 266 S.W.3d 490, 493 (Tex. App. 2008) (comparing a

fraction "of' royalty versus a "fractional" royalty and stating that a fraction "of' royalty "'floats in
accordance with the size of the landowner's royalty contained in the lease"); see also WILLIAMS &
MEYERS, OIL AND GAS Law § 327 (2012) [hereinafter WILLIAMS & MEYERS]. There is an additional
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discussed below, these disputes arise when the royalty in a new lease
departs from the traditional 1/8 landowner's royalty.

Hudspeth v. Berry,107 a 2010 opinion, involved a dispute over a 1943
deed reserving an "undivided 1/40th royalty interest (being 1/5th of
1/8th)" with grantee reserving leasing rights, and the grantor receiving
1/5 of the usual 1/8 royalty. 08 The Berrys owned the reserved interest
and claimed their predecessors were each entitled to 1/5 of the 1/5
landowner's royalty reserved in a new lease, or 1/25 of the proceeds
from production.1 09 As a result, the Berrys claimed entitlement to a total
of 2/25 of the production proceeds."o The trial court agreed with the
Berrys' interpretation."' The court of appeals, however, held the deed
reserved two fixed 1/40 royalty interests, a ruling the Berrys did not
appeal to the Texas Supreme Court.1 12

However, an opinion decided two years before Berry addressed a
deed with similar language, including an express reference to a royalty
the size "of' the usual 1/8 lease royalty. The deed in that case, Range
Resources Corp. v. Bradshaw'13 reserved:

an undivided one-half (1/2) Royalty (Being equal to not less than an
undivided one-sixteent[h] (1/16)[)] of all the oil, gas and/or other
minerals . . . to be paid or delivered to said Grantors . . . free of cost
Forever .... In the event oil, gas or other minerals are produced ...
Grantors ... shall receive not less than one-sixteenth (1/16) portion
(being equal t one-half (1/2) of the customary one-eighth (1/8)
Royalty) ....

Both the trial court and the court of appeals interpreted the
reservation as a fraction "of' royalty rather than as a "fixed" fractional

difference: the effect of the executive's duty to lease. With an "of' royalty, the executive could
potentially breach the duty of "utmost good faith" by negotiating a landowner's royalty that was too
low. See Bradshaw v. Steadfast Fin., LLC, 395 S.W.3d 348, 364-65 (Tex. App. 2013). If the
royalty interest is fixed, however, the negotiated royalty cannot affect the "fixed" owner's share of
production. See id (discussing cases in which the executive breached the duty of utmost good faith
by entering into a lease depriving the royalty owner of benefits they would have received in a lease
to a disinterested party).

107. No. 2-09-225-CV, 2010 WL 2813408 (Tex. App. July 15, 2010). In the interest of full
disclosure: I provided an expert opinion in support of Berry's position.

108. Id at *2.
109. Id. at *1.
110. Id.
111. Id
112. Id. at *4.
113. Range Res. Corp. v. Bradshaw, 266 S.W.3d 490 (Tex. App. 2008).
114. Id. at 493-94 (emphasis added).
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royalty.s15 The appellate court opinion contains an extensive discussion
of the difference between the two types of interests and reviews a 1980
Texas Supreme Court case involving a reservation that raised the
"restated" fraction problem.' 16  In that case, Brown v. Havard, the
majority concluded that the deed was ambiguous, but the dissent viewed
the deed as having unambiguously created a fraction "of' royalty.' 17 In
Range Resources, the court addressed differences between the two deeds,
but ultimately favored the dissent's approach in Brown.'18  The losing
party in Range Resources asked the Texas Supreme Court to review the
appellate court decision, but the court declined its petition.119

A case decided in 2011 appears consistent with Range Resources
rather than Berry. In Sundance Minerals v. Moore, a deed reserved "an
undivided and non-participating one-half interest in the oil, gas and other
mineral rights" or "one half of the usual one eighth royalty received
forsuch [sic] oil, gas and other minerals produced . . . .120 The court
held the deed reserved 1/2 "of' the 1/5 landowner's royalty in the
subsequent lease. 12 1

Although the result in Sundance Minerals reflects the analysis
approach, that opinion, like the Range Resources opinion, does not
overtly address the estate misconception or the legacy of the 1/8 royalty.
However, in reaching their conclusions both opinions cite extensively to

115. Id. at 497.
116. See id. at 493-97 (discussing Brown v. Havard, 593 S.W.2d 939 (Tex. 1980)).
117 593 S.W.2d 939, 942, 945 (McGee, J., dissenting).
118. Range Res. Corp., 266 S.W.3d at 495-96. The initial dispute in Range Resources was

whether the executive had breached its duty to the royalty owner by entering into a lease with only a
1/8 landowner's royalty. Id. at 492. That duty, however, has no application to a "fixed" royalty
interest since leasing cannot affect the share owed to those interest owners. See id. at 493. The duty
applies when the interest is a fraction "of' the lease royalty, since the executive must exercise
leasing decisions according to an "utmost good faith" standard. See Bradshaw v. Steadfast Fin.,
LLC, 395 S.W.3d 348, 370 (Tex. App. 2013) (noting that when the interest is a fraction "of' the
lease royalty, the executive has more control and, therefore, is under an elevated duty). In Range
Resources, the royalty owner claimed the executive could have negotiated for 1/4 landowner's
royalty in the lease. 266 S.W.3d at 492. The executive's duty is addressed below (Lesley
discussion). See infra Part V.

119. Petition for Review of Range Resources Corporation and Range Production I, L.P., Range
Res. Corp. v. Bradshaw (Tex. Dec. 28, 2008) (No. 08-0949) (pet. denied), available at
http://www.supreme.courts.state.tx.us/ebriefs/08/08094901.pdf

120. 354 S.W.3d 507, 510 (Tex. App. 2011) (emphasis added).
121. Id. at 512-13 (affirming trial court's grant of summary judgment interpreting that the deed

reserved 1/2 of the 115 royalty).

2013]1 117
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Luckel v. White and follow its harmonizing approach.122  That 1991
Texas Supreme Court opinion, in which the court interpreted a deed with
the conflicting fractions 1/4 and 1/32, expressly acknowledges the effect
of the 1/8 royalty on drafting:

We do not quarrel with the assumption that the parties probably
contemplated nothing other than the usual one-eighth royalty. But that
assumption does not lead to the conclusion that the parties intended
only a fixed 1/32nd interest. It is just as logical to conclude that the
parties intended to convey one-fourth of all reserved royalty, and that
the reference to 1/32nd in the first three clauses is "haionized"
because one-fourth of the usual one-eighth royalty is 1/32nd.

As in Range Resources, the losing party in Sundance Minerals
petitioned the Texas Supreme Court to review the appellate court's
ruling. That petition stressed the surge of shale production in Texas and
the decline of the usual 1/8 landowner's royalty, and asked the court to
provide guidance:

Practitioners and lower courts dealing with the resurgence of cases
need guidance on significant, recurring issues like the deed
construction dispute presented in this petition for review. Especially
when language in deeds use differing fractions to express the intent of
the parties regarding the character and size of the interest reserved, it is
vitally important that all of the reviewing courts consistently apply the
rules of intewketation and follow established precedent to reach the
same results.

Despite this plea for guidance, the Texas Supreme Court declined to
review the court of appeals' decision in Sundance Minerals. The court
also denied a petition for review in another appellate opinion from 2012,
Coghill v. Griffith.125 That opinion relies heavily on Luckel and cites
Range Resources in concluding that a deed with restated and double

122. See, e.g., Range Res. Corp., 266 S.W.3d at 496 ("Construing the deeds as a whole, and
harmonizing all parts to give effect to the parties' intent, we determine that a 'fraction of royalty'
was conveyed."); Sundance Minerals v. Moore, 354 S.W.3d 507, 511 (Tex. App. 2011) ("All parts
of the deed are to be harmonized, construing the instrument to give effect to all of its provisions.").

123. Luckel v. White, 819 S.W.2d 459, 462 (Tex. 1991).
124. Petition for Review of Sundance Minerals, L.P., at vii, Sundance Minerals, L.P. v. Moore,

354 S.W.3d 507 (Tex. 2012) (No. 02-10-00403-CV) (pet. denied), available at
http://www.supreme.courts.state.tx.us/ebriefs/12/12007801.pdf.

125. Petition for Review of Coghill v. Griffith, 358 S.W.3d 834 (Tex. App. 2012) (No.12-0170)
(pet. denied), available at (http://data.scotxblog.com/scotx/no/12-0170.

118 [Vol. 62
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fractions created an "of' royalty interest.126
However, another recent opinion retreats to the "multiply" approach.

In Moore v. Noble Energy, the court viewed the following language as
creating a fixed 1/16 royalty interest: "a one-half non-participating
royalty interest (one-half of one-eighth of production)."1 2 7  In that
opinion, the court relies heavily on the Williams & Meyers treatise,
which approves of multiplying rather than analyzing double fractions,
and attempts, unsatisfactorily, to distinguish Range Resources.128

Another recent appellate court opinion also strains to distinguish
Range Resources and Sundance Minerals and, like the Moore opinion,
retreats to the multiply approach. 12 9  Wynne/Jackson Development v.
PAC Holdings, Ltd., involves Barnett shale production from property in
Denton County, Texas.130 The relevant language provided that the
grantor reserved:

a non-participating royalty of one-half (1/2) of the usual one-eighth
(1/8) royalty in and to all oil, gas, and other materials produced, saved
and sold from the above-described property, provided, however, that
although said reserved royalty is non-participating and Grantee shall
own and possess all leasing rights in and to all oil, gas and other
minerals, Grantor shall, nevertheless, have the right to receive one-half
(1/2) of any bonus, overriding royalty interest, or other payments,
similar or dissimilar, payable under the terms ofiny oil, gas and
mineral lease covering the above-described property.

The parties framed the issue as whether the deed reserved a fixed or

126. Id. at 838-40 ("The language used in Range Resources Corp. and in the instant case
establishes that the interest reserved was a fraction of royalty and not a fractional royalty."). The
deed's language stated, "the Grantor reserves and excepts unto himself ... an undivided one-eighth
(1/8) of all royalties payable under the terms of said lease, as well as an undivided one-eighth (1/8)
of the usual one-eighth (1/8) royalties provided for in any future" lease. Id at 836.

127. 374 S.W.3d 644, 645 (Tex. App. 2012) (emphasis added).
128. See id. at 647-51. The court also relied on Brown v. Havard, 593 S.W.2d 939 (Tex. 1980).

In Brown, a deed reserved "an undivided one-half non-participating royalty (being equal to, not less
than an undivided 1/16th) . . . ." Id. at 940. The majority opinion determined the deed was
ambiguous and returned the case to the trial court. Id. at 944. A dissenting opinion, however,
argued that the deed was unambiguous and conveyed a 1/2 "of' royalty. Id. at 945 (McGee, J.,
dissenting).

129. Wynne/Jackson Dev., L.P. v. PAC Capital Holdings, Ltd., No. 13-12-00449-CV, 2013 WL
2470898, at *3 (Tex. App. June 6, 2013).

130. Id.at*1.
131. Id. at *4.

1192013]
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fraction "of' royalty.132 In reversing the trial court and holding the deed
reserved a fixed fractional royalty, the court relied on cases, such as a
1955 Texas Supreme Court decision, that multiplied, rather than
analyzed, double fractions.133  In other words, unlike Range Resources
and Sundance Minerals, the Wynne/Jackson decision ignores the legacy
of the usual 1/8 landowner's royalty, despite the express reference to that
royalty in the deed.

2. Lessons from the Double and Restated Fraction Cases for the Shale
Era

The results reached in Sundance Minerals, Range Resources, and
Coghill reflect the analysis approach for double and restated fractions.134

That approach respects the goal of deed interpretation, which is to
ascertain the intent of the parties. The analysis approach also promotes
title stability by seeking intent from the four corners of the deeds,
without resorting to outside evidence. Sundance Minerals, Range
Resources, and Coghill reach results consistent with language within the
deeds. Specifically, the deeds in each of those cases mention the "usual

132. The appellate opinion does not suggest that the deed reserved an undivided 1/2 non-
executive mineral interest, perhaps in light of the "non-participating royalty" label. Id. at *4-5. The
owner of an undivided 1/2 mineral interest is entitled to 1/2 of the royalty, as explained above. See
supra Part II.C.I. However, under the French redundancy approach, which focuses on express
references to other mineral estate attributes, that may have been a viable argument. See id. at *3
(comparing the attributes of the mineral estate owned by a mineral fee owner with those of a non-
participating royalty owner). Here, the grantor reserved a royalty plus the right to receive bonus
payments, a mineral-estate attribute. Id. at *4; see also Altman v. Blake, 712 S.W.2d 117, 120 (Tex.
1986) (finding that the deed, which stripped some mineral-estate attributes, created a non-executive
mineral interest rather than royalty interest). The Altman deed, however, did not expressly label the
interest a "non-participating royalty interest." Id. at 118 (referring instead to a non-participating
mineral interest).

133. The court cited Harriss v. Ritter, a case which held that the double fractions "'one-half of
one-eighth . .. could have but one meaning and that is 1/16th of the royalty . . . .' Wynne/Jackson,
2013 WL 2470898, at *4 (quoting Harriss v. Ritter, 279 S.W.2d 845, 847 (Tex. 1955)).

134. Sundance Minerals v. Moore, 354 S.W.3d 507, 511-13 (Tex. App. 2011) (employing only
"the express language found within the four corners of [the deed]" to determine the interested the
parties intended to convey); Range Res. Corp. v. Bradshaw, 266 S.W.3d 490, 493, 496-97 (Tex.
App. 2008) (looking exclusively to "the objective intent expressed or apparent in the writing" to
determine the royalty conveyed); Coghill v. Griffith, 358 S.W.3d 834, 836-40 (Tex. App. 2012)
(also using the four corners rule to determine the parties intended to grant a fraction of royalty).
Another recent case, which is not reported, expressly endorses the analysis approach and
consideration of the "estate misconception." See Hernandez v. El Paso Prod. Co., No. 13-09-184-
CV, 2011 WL 1442991, at *4 (Tex. App. Apr. 14, 2011) (citing Laura H. Bumey, The Regrettable
Rebirth ofthe Two-Grant Doctrine in Texas Deed Construction, 34 S. TEX. L. REv. 73, 86 (1993)).
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1/8 lease royalty" and describe the interest at issue as a fraction "of' that
royalty.13

' By noting those provisions and relying on Luckel's
"harmonizing" approach, those opinions incorporate the legacy of that
once-common royalty on drafting into the interpretative process.

The Berry, Moore, and Wynne/Jackson opinions, on the other hand,
ignore express references to the "usual 1/8 royalty" and other language,
including the reference to a 1/5 interest in Berry and a 1/2 interest in
Moore and Wynne/Jackson.136  Further departing from the four-corners
rule, the Moore and Wynne/Jackson opinions insert language not found
in the document-the fraction 1/16.137 In short, these three decisions
merely multiply and fail to analyze the language in the deeds.

For future drafting, the decisions discussed above and others teach
these lessons: drafters should state expressly whether they intend to
convey or reserve a "fixed fractional interest" rather than a fraction "of'
the royalty reserved in existing and any future leases. An additional
statement should expressly clarify that, for instance, a fraction is not a
"fixed" interest, if an "of' royalty interest is intended. And the size of
that "fraction 'of royalty" or "fixed royalty" should be stated as a single
rather than a double fraction.

However, as a Texas court noted in Barker v. Levy when reviewing
drafting advice regarding the "mineral or royalty" issue, discussed
below, "It is quite probable that these [parties] now heartily agree with

135. See, e.g., Sundance Minerals, 354 S.W.3d at 511-12 (finding that the grantor meant to
reserve "one half of the usual one eighth" royalty); Range Res. Corp., 266 S.W.3d, at 493 (noting the
problems the estate misconception played in deed construction); Coghill, 358 S.W.3d at 838-39
(harmonizing the differing fractions in the deed in light of the usual 1/8 royalty).

136. Hudspeth v. Berry, No. 2-09-225-CV, 2010 WL 2813408, at *1 (Tex. App. July 15, 2010)
(interpreting the deed as granting two fixed royalty interest instead of the "1/5th of 1/8th" royalty);
Moore v. Noble Energy, Inc., 374 S.W. 3d 644, 651 (Tex. App. 2012) (interpreting the deed to
"reserve a royalty of one-half of one-eighth of production, or one-sixteenth"); Wynne/Jackson, 2013
WL 2470898, at *1-2, *5 (Tex. App. June 6, 2013) (finding that the interest conveyed was a
fractional royalty, not a fraction of royalty and entitled Wynne/Jackson to one sixteenth of
production instead of 1/2 of the usual 1/8 royalty).

137. See Moore, 374 S.W.3d at 647-48 (Tex. App. 2012) (relying on MARTIN & KRAMER,
supra note 35, to insert language into the deed). The Moore opinion also diverts to another troubled
interpretative trail: the court views the lack of a producing well at the time the deed was drafted as
relevant to interpreting the deed. Id. at 651. However, as discussed in the next section, allowing
such extraneous facts to affect the interpretative process detracts from title stability. See infra
discussion Part m.B.1.b. (analyzing Oklahoma approach, which allows the term "royalty" to change
depending on existence of lease at time of drafting). See also Wynne/Jackson, 2013 WL 2470898, at
*1-2, *5 (interpreting deed language describing a 'one-half (1/2) of the usual one-eighth (1/8)
royalty in and to all oil, gas and minerals, produced, saved and sold from [such property]' as
granting a fixed royalty of 1/16 of the production).

2013] 121
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this advice. However, it was written [decades] too late to have been
helpful" in the shale era. 38  Title examiners could view the Texas
Supreme Court's decisions declining petitions for review in Sundance
Minerals, Range Resources and Coghill as approval of those better-
reasoned opinions. 3 9 The Texas Supreme Court's opinions in Luckel
and Concord Oil also support the approach in those three cases by
acknowledging the legacy of the 1/8 royalty.14 0  Absent firmer
endorsement from the state's high court, however, these mixed opinions
may motivate parties to file lawsuits over deeds with double and restated
fractions in the shale era.

III. THE "MINERAL OR ROYALTY" QUESTION

As noted above, in addition to the decision about the size of the
fractional interest a grantor intends to create, drafters must decide
whether to create a mineral or royalty interest. In fact, several of the
fractional-interest cases discussed above also involved this second
inquiry.141 This section examines the drafting advice provided in Barker,
which encourages the use of the "mineral" or "royalty" labels, and
contributes additional statements for distinguishing between the two.14 2

A. The Value of the "Mineral" or "Royalty" Label in Drafting and
Interpreting Deeds

Although the Barker advice appears in a 1974 case and quotes from
a 1958 article, its suggestion to use mineral and royalty labels has merit

138. Barker v. Levy, 507 S.W.2d 613, 618 (Tex. Civ. App. 1974).
139. The same reasoning would apply to the Texas Supreme Court's decision not to accept

petitions for the multiclause deed cases, Garza and Hausser. But see TEX. R. APP. P. 56.1 (noting
that petitions denied do not carry the same precedential value as petitions refused, which are viewed
as Supreme Court opinions).

140. See Luckel v. White, 819 S.W.2d 459, 462 (Tex. 1991) (discussing the "usual one-eighth
royalty"); Concord Oil Co. v. Pennzoil Exploration & Prod. Co., 966 S.W.2d 451, 459 (Tex. 1998)
(noting that the prevailing royalty in private oil and gas leases was a 1/8 royalty during the Era in
which the Concord deed was executed).

141. Hausser v. Cuellar, 345 S.W.3d 462, 468 (Tex. App. 2011) (noting that "after determining
both deeds conveyed a mineral interest as opposed to a royalty interest, [the court] addressed the
issue of the conflicting fractions"); Garza v. Prolithic Energy Co., 195 S.W.3d 137, 142 (Tex. App.
2006) (deciding first that "the deeds conveyed a mineral interest" before addressing the conflicting
fractions).

142. Barker v. Levy, 507 S.W.2d 613, 618 (Tex. Civ. App. 1974).

122 [Vol. 62
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today. 14 3 However, in order to pick a label, drafters must engage in two
prior steps in the decision-making process. First, drafters should
examine the differences between mineral and royalty interests; and,
second, they should decide which type they prefer to create. However,
as noted in Barker, this drafting advice comes too late for title examiners
today faced with interpreting decades-old deeds. 14 4  Complicating the
interpretative process, decades of decisions from different states provide
differing advice about the appropriate language for creating each type of
interest. This section reviews the differences between mineral and
royalty interests and the value of these labels in the interpretative
process.

1. The Difference between Mineral and Royalty Interests: The Bundle
of Sticks

Theoretically, drafters in the shale era should understand the
differences between mineral and royalty interests. Courts articulate those
differences by analogizing to the classic property law concept, "the
bundle of sticks."l 45 Specifically, the sticks in the mineral-estate bundle
consist of the following: "(1) the right to develop (the right of ingress
and egress), (2) the right to lease (the executive right), (3) the right to
receive bonus payments, (4) the right to receive delay rentals, [and]
(5) the right to receive [landowner's] royalty payments."l 46  Stated
differently, a mineral interest is a cost-bearing interest that entitles the
owner to a proportionate share of lease benefits, including bonus, rentals,
and landowner's royalty.

143. Id. (quoting Emery, Conveyancing ofInterests in Oil and Gas, 29 Okla. B.J. 1965 (1958))
(advising that deeds conveying royalties should contain language stating "'it is the intention of the
parties hereto to convey a royalty interest as distinguished from a mineral interest"').

144. Id. (noting, in particular, that Emery's drafting advice came "twenty-eight years too late to
have been helpful" in interpreting the Barker deed).

145. See, e.g., Lesley v. Veterans Land Bd. of Tex., 352 S.W.3d 479, 480-81 (Tex. 2011)
(stating that the "right to lease minerals-the executive right-is one 'stick' in the bundle of five real
property rights that comprise a mineral estate"). Courts and commentators also refer to the "sticks"
that comprise a mineral interest as the incidents or attributes of the mineral estate. See, e.g., Altman
v. Blake, 712 S.W.2d 117, 118 (Tex. 1986) (listing the "five essential attributes of a severed mineral
estate"); Hamilton v. Morris Resources, Ltd., 225 S.W.3d 336, 344 (Tex. App. 2007). See generally
WILLIAMS & MEYERS, supra note 106, § 202.2. Pennsylvania is a major shale-era state with
relatively little case law for resolving shale era disputes, including the "magic words" for creating
mineral and royalty interests. Id; see also infra Part IV.A (examining the effect of old Pennsylvania
precedent on the meaning of "minerals").

146. Altman, 712 S.W.2d at 118.
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A royalty interest, on the other hand, is a non-cost bearing interest
devoid of the mineral-estate sticks, except the right to share in proceeds
from the sale of production.14 7 In other words, a "royalty" is non-cost
bearing and non-participating interest, meaning the owner cannot execute
leases or develop the property. When an owner creates a royalty interest
by deed or reservation, the label "non-participating royalty interest"
applies, which distinguishes that interest from mineral interests and from
the royalty reserved in the lease. 148

2. The Nonparticipating Royalty Interest vs. Mineral Interest
(Participating and Non-Executive): The Well-Drafted Form in the
Shale Era

Proceeding with the ideal pre-drafting decision-making process, after
reviewing the differences between a royalty and mineral interest, Owner
would consider additional questions. Does Owner intend for Grantee to
have the right to execute leases and share in lease benefits? Or does
Owner prefer to create an non-participating royalty interest that may
simply someday entitle Grantee to a share of production? Additional
questions include whether Owner prefers to maintain all leasing rights in
the property, even if he intends to convey a mineral interest, which is a
viable option because the "sticks" in the mineral estate bundle are
severable. Indeed, as discussed below, Owners often sever the executive
right and create non-executive or non-participating mineral interests. 49

In those instances, Owner maintains the right to lease the entire mineral
estate, but Grantee shares proportionately in lease benefits, such as rents
and royalties. 50

Assuming Owner has proceeded through this process and selected
the interest he intends to create, the next question is which language
should Owner insert in the deed? At this point, the advice suggested in
Barker warrants repeating: "good draftsmanship requires that where a
conveyance of a royalty is intended, [t]here should be added the proviso

147. See MARTIN & KRAMER, supra note 35, at 964 (noting the characteristics of a royalty
interest).

148. See id. at 698 (noting the characteristics of a non-participating royalty interest); Hamilton,
225 S.W.3d at 344 (defining the properties of a non-participating royalty interest).

149. See infra Part V.D.
150. Altman, 712 S.W.2d at 118-20 (noting that the deed reserved the rights to lease and receive

royalty to the grantor but that the grantees were entitled to a fraction of the royalty reserved under
the lease).
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that 'it is the intention of the parties hereto to convey a royalty interest as
distinguished from a mineral interest.""s

Fortunately, many deed forms today embrace that advice and
consistently adopt the mineral or royalty labels. Non-participating
royalty is now an industry-accepted term.152 Additionally, well-drafted
forms include other phrases endorsed in case law for creating mineral
versus royalty interests. For example, courts have equated the phrase "in
and under" with the creation of a mineral interest and that phrase appears
in mineral deed forms.153 Ideally, forms today avoid contradictory terms,
such as combining the royalty label with an express grant of "ingress and
egress," a stick in the mineral estate bundle.154  As discussed below,
however, drafters of new deeds should check whether forms reflect the
dictates of case law. The next section examines precedent affecting the
mineral or royalty question.

B. The "Precedent Problem" and the "Mineral or Royalty" Question in
the Shale Era

1. The Texas v. Oklahoma Approaches

Although title examiners prefer to encounter the ideal forms
described above, courthouses across the country contain countless deeds
with contradictory and confusing terms. Litigation over the
interpretation of those deeds has produced often misguided opinions,
creating a precedent problem for title examiners and courts in the shale
era. In many disputes, courts accord great weight to the royalty label in
the deed interpretation process.15 5 However, to understate the problem, if
"the word 'royalty' is coupled with other terms, the result is not always
clear." 1s6 Additionally, other jurisdictions, notably Oklahoma, allow the

151. Barker v. Levy, 507 S.W.2d 613, 618 (Tex. Civ. App. 1974) (internal citation omitted).
152. The deed form in this case clearly created a non-participating royalty interest and avoided

the "mineral or royalty" question. See 11 TEX. PRAC., TEXAS METHODS OF PRACTICE § 16:21 (3d
ed. 2013) (form for nonparticipating royalty interest deed).

153. See, e.g., 6 WILLIAM B. BURFORD, WEST'S TEXAS FORMS: MINERALS, OIL & GAS § 1:3
(4th ed. 2012) (form using "in and under" to create a mineral interest).

154. See 2 WILLIAMS & MEYERS, supra note 103, § 304.2-4.8 (describing the various phrases
that are associated with a royalty interest).

155. See generally HEMINGWAY ET AL., OIL AND GAS LAW AND TAXATION 80 (4th ed. 2004)

(noting that in many jurisdictions, "the presence of the term 'royalty' may convert what is otherwise
a mineral interest to one of royalty only").

156. Id.
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meaning of royalty to change depending on whether a lease was
outstanding on the property. 157

a. Texas

Writers often note that other states look to Texas law for guidance in
resolving oil and gas disputes.'58 Indeed, as the nation's second largest
state with a long and strong production history from millions of primarily
private acres of land, Texas has produced volumes of case law on a
variety of issues. Historically, dozens of Texas decisions have addressed
the mineral or royalty inquiry. 59 However, the Texas Supreme Court
last addressed that question in two cases from the 1990s, French v.
Chevron U.S.A., Inc.o60 in 1995 and Temple-Inland Forest Products
Corp. v. Henderson Family Partnership'6' in 1997. The deeds at issue in
those cases presented the problem of the "royalty" label mixed with
mineral terms. The French deed was titled "mineral deed." 62 Yet titles
of documents carry little weight in the interpretative process.'6 3

However, the deed also included the mineral phrase, "in, under and that
may be produced from .... 164  The confusion arose in a second
paragraph, which expressly stated that the "conveyance is a royalty
interest only," and continued to strip from the conveyance all of the
sticks in the mineral estate bundle, except the right to receive a fixed
fractional share of production.'65 That fixed fraction, which appeared in
the granting clause, was stated as "being an undivided 1/656.17th"

157. See infra note 178 and accompanying text.
158. Kurth, supra note 4, 4-1 at § 4.09; Rebecca W. Watson, Hydraulic Fracturing as a

Subsurface Trespass: Will Texas Precedent Lead the Way, 49 ROCKY MTN MIN. L. FOUND. J. 235,
235 (2012). Not all states decide to follow Texas's lead on resolving oil and gas disputes. See, e.g.,
Garman v. Conoco, Inc., 886 P.2d 652, 657, 660 (Colo. 1994) (noting Texas approach charging
landowner with share of post-production costs under market value royalty provision and rejecting it).

159. Dozens of articles and treatises have also addressed the issue. See, e.g., HEMINGWAY,
supra note 155, at 80-81 (discussing the role of a deed's language in determining whether a mineral
or royalty interest has been conveyed); Burney, Interpreting Mineral and Royalty Deeds, supra note

8, at 2. See generally Richard C. Maxwell, Mineral or Royalty-The French Percentage, 49 SMU L.
REv. 543 (1996).

160. 896 S.W.2d 795 (Tex. 1995).
161. 958 S.W.2d 183 (Tex. 1997).
162. French, 896 S.W.2d at 796.
163. WILLIAMS & MEYERS, supra note 106, at § 304.1, at 467-68) ("The title of the instrument

is never given conclusive effect in the construction process and rarely, if ever, has paramount
importance.").

164. French, 896 S.W.2d at 796.
165. Id.
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interest.166

The parties disputed whether the deed conveyed a mineral interest or
a fixed fractional royalty interest.167  The difference in monetary terms
was significant: if the deed conveyed a fixed fractional royalty, the
grantee's successor-in-interest was entitled to that fixed share of the
proceeds from the sale of the production.'6 8  On the other hand, if the
deed conveyed only a 1/656.17 fractional mineral interest, the grantee's
cost-bearing interest must be multiplied by the 1/8 landowner's royalty in
the lease, meaning the owner received 1/5248 of the proceeds.169

The Texas Supreme Court held the deed conveyed a mineral
interest.o7 0  In reaching its conclusion, the court applied what critics
labeled a redundancy approach.17 ' According to the court, the interest
described was not a royalty interest because the express language
removing the attributes of the mineral estate "would serve no purpose
whatsoever if the interests in minerals being conveyed was a 1/656.17
royalty interest, that is, 1/656.17 of all production."172

For drafting after 1995, French taught these lessons: if Owner
intends to convey a royalty interest, use that term, avoid contradictory
mineral phrases, such as "in and under," and omit any reference to the
attributes of the mineral estate.'73  As always, however, such advice
comes too late for title examiners faced with determining the meaning of
existing deeds. Fortunately, the Texas Supreme Court revisited French
two years later in Temple-Inland and produced an opinion that assuaged

166. Id. The granting clause also described the interests as "an undivided Fifty (50) acre
interest," a fact that the court pointed to in reaching its conclusion that the deed created a mineral
interest. Id. at 797-98.

167. Id. at 796.
168. Id. (noting that the grantee's successor maintained that "the deed conveyed a pure fixed

royalty interest . . . [in] production").
169. Burney, Oil, Gas & Mineral Conveyances, supra note 10, at 7.
170. French, 896 S.W.2d at 798.
171. Burney, Interpreting Mineral and Royalty Deeds, supra note 8, at 34 (citing David E.

Pierce, Developments in Nonregulatory Oil and Gas Law: The Continuing Search for Analytical

Foundations, 47 INST. ON OIL & GAS L. & TAx'N 1-1, 1-18 (1996)).
172. French, 896 S.W.2d at 798.
173. One writer suggests using the royalty label multiple times. See Terry Cross, Why Texas

Titles are Diferent, 4 ROCKY MTN. MIN. L. FOUND. 16 (2007) ("Temple-Inland opinion awards

cumulative points for repeating a key word six times. If saying the same thing over six times adds
certainty in this treacherous area, who can afford not to do it? Simply saying, 'this conveyance is a
royalty interest' only once was insufficient to create a royalty interest under French v. Chevron."
(citing Temple-Inland Forest Prods. Corp. v. Henderson Family P'shp, Ltd., 958 S.W.2d 183, 186
(Tex. 1997))).
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the concerns of critics, who viewed French as having incorrectly ignored
the "royalty" label in the interpretation process.174

The Temple-Inland deed involved a'reservation of a 1/16 interest.175
As in French, initial language in the reservation reflected a mineral
interest. However, the deed continued to repeatedly describe the interest
as "royalty," and specifically described it as non-cost bearing.'7 6

Although the court did not overrule French, it effectively limited it to its
facts.'" Therefore, in future disputes, one could infer that the royalty
label should carry weight in the interpretative process. However, the
Texas Supreme Court focused on the particular language in the Temple-
Inland deed, and avoided sweeping statements about the value of the
royalty label in general.77 Therefore, parties whose rights depend on
deeds with mixed mineral and royalty terms will remain motivated to
litigate in the shale era.

174. See Bumey, Interpreting Mineral and Royalty Deeds, supra note 8, at 34 (opining that the
French court ignored prior case law that had given weight to the royalty label and instead should
have viewed the language removing the mineral-estate attributes as affirming the royalty label).

175. 958 S.W.2d at 184. The issue in the case was whether a deed had reserved a mineral or a
royalty interest. Id. at 183-84. An unanswered question from the opinion is why the deed expressly
conveyed a 15/16 mineral interest. Id. at 184. In other words, who is the owner of the other 1/16
mineral interest? The appellate court had focused on this fact in holding that the deed must have
reserved a 1/16 mineral interest. Temple-Inland Forest Products Corp. v. Henderson Family P'ship,
Ltd., 911 S.W.2d 531, 534 (Tex. App. 1995) (discussing what percentage of the mineral interest was
retained), rev'd, 958 S.W.2d 183 (Tex. 1997); see also Burney, Interpreting Mineral and Royalty
Deeds, supra note 8, at 42-43 (noting that the Supreme Court did not answer the obvious question of
who owned the 1/16 mineral interest).

176. Temple-Inland, 958 S.W.2d at 184.
177. Burney, Interpreting Mineral and Royalty Deeds, supra note 8, at 41. In particular, the

court addressed the French opinion's approach to Watkins v. Slaughter. Temple-Inland, 958 S.W.2d
at 185. The French opinion viewed Watkins as requiring not only the term "royalty" but also the
additional phrase from "actual production." French, 896 S.W.2d at 797. The Temple-Inland
opinion clarified that the 'royalty' label-without the phrase 'from actual production'-is a reliable
indicator of intent when interpreting and drafting deeds." Burney, Interpreting Mineral and Royalty
Deeds, supra note 8, at 42; see also Temple-Inland, 958 S.W.2d at 186 (distinguishing the language
from French that the words "royalty from actual production" are not required). However, a recent
Texas case relied on the "redundancy analysis" from French to hold a multiclause deed form
conveyed a stripped mineral interest. Garza v. Prolithic Energy Co., 195 S.W.3d 137, 142 (Tex.
App. 2006). "Furthermore, the reservation of the [mineral estate attributes] would have been
redundant if the deeds intended to convey a royalty interest. Therefore ... . we hold that the deeds
conveyed a mineral interest." Id

178. Temple-Inland, 958 S.W.2d at 184-85.
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b. Oklahoma

In resolving the mineral or royalty, question, Texas courts have
properly not considered whether a lease existed on the property at the
time the deed was executed.'7 9  Unfortunately, that approach has been
adopted in some jurisdictions, notably Oklahoma:

The Oklahoma courts have been consistent in following the approach
that the existence of a lease on the property at the time of execution of a
deed indicates an intent that a royalty interest was created, and that the
word 'royalty' in those cases should be construed in a narrow sense.
Where no lease was outstanding qqhe time, the broader construction of
mineral interest has been applied.

Scholars have consistently criticized the Oklahoma approach for
creating title uncertainty and drafting problems:

The average lawyer often has difficulty in understanding the difference
between a royalty and a mineral interest. The Oklahoma cases further
complicate such a lawyer's task by requiring him or her to determine
which of several meanings a term may have. ThVynevitable result has
been litigation and a small, highly specialized bar.

c. Drafting Lessons from the Texas and Oklahoma Approaches

In the shale era, drafters should accord the terms "mineral" and
"royalty" set meanings that reflect the bundle of sticks concept. Texas
courts have, for the most part, endorsed that approach, which provides
predictability for title examiners. Texas courts also ensure predictability
and title certainty by resolving the mineral or royalty question from the

179. In some Texas opinions, however, courts appear to be influenced by whether or not a lease
was on the property. See Moore v. Noble Energy, Inc., 374 S.W.3d .644, 647 (Tex. App. 2012)
("The centerpiece of the Moores' argument is the contention that the deed reasonably can be
construed to reserve a royalty of one-half the royalty retained by the lessor in a future lease."). But
see Barker v. Levy, 507 S.W.2d 613, 617 (Tex. Civ. App. 1974) ("[T]here is no requirement in
Texas law that a lease be in effect before a royalty interest can be created.").

180. HEMINGWAY, supra note 155, at 76 (quoting Richard Hemingway, Mineral-Royalty
Distinction in Oklahoma, 52 Okla. B.J. 2791, 2795 (1981); see, e.g., Melton v. Sneed, 109 P.2d 509,
512-13 (Okla. 1940) (holding the deed ambiguous and establishing a rule of construction that a
royalty term creates a mineral interest if no reference appears in the deed to any lease). Other
jurisdictions may focus on the presence or absence of a lease, for varying reasons. See generally
HEMINGWAY, supra note 155, at 72-78 (discussing approaches used in West Virginia, Colorado and
other jurisdictions).

181. HEMINGWAY, supra note 155, at 77.
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four corners of the document as a matter of law. On the contrary, the
Oklahoma cases have concluded the deeds were ambiguous, which
requires factual determinations regarding the presence or absence of a
lease in the trial court before meaning can be assigned to a deed.18 2

In response to the Oklahoma cases, drafters in that state should heed
the Barker advice and add a sentence clarifying that a royalty interest,
not a mineral interest, is intended, regardless of the presence or absence
of a lease.183  For title examiners, owners and courts, however, the
Oklahoma approach will continue to affect deed interpretation cases in
the shale era, in that state and possibly others. A recent North Dakota
case provides an example. In Hamilton v. Woll, the North Dakota
Supreme Court held fifteen 1950s deeds were ambiguous.184 The deeds
contained mixed terms and other deeds executed by the grantor had
previously been litigated.'85 The proponent of the mineral interpretation
pointed to the fact that the grantor "was from Oklahoma and during the
time the 15 deeds were executed it was 'a matter of common knowledge'
that 'the word [royalty] [wa]s frequently used in [Oklahoma] to denote
an interest in the mineral rights.', 6 While Hamilton may be limited to
its facts, shale-producing states writing on cleaner precedent plates
should avoid the Oklahoma path in favor of the Texas approach for
resolving the mineral or royalty question.'87

2. The Kansas Approach: Avoiding Non-Participating Royalty Interests
and the Rule Against Perpetuities

While Oklahoma courts have focused on the presence or absence of
an oil and gas lease in the mineral or royalty analysis, another fact plays
a role in Kansas decisions: the need to avoid application of the common
law rule against perpetuities. Under basic property law principles, the
rule against perpetuities applies to non-vested interests, which are void if

182. See, e.g., Melton, 109 P.2d at 512-13 (noting the impact of the presence of a lease on the
construction of royalties).

183. Barker, 507 S.W.2d at 618.
184. 823 N.W.2d 754 (N.D. 2012).
185. Id at 756 (noting that the deeds "were preprinted 'Mineral Deed' forms but stated ... that

they conveyed undivided fractional 'Royalty' interests" and that similar deeds executed by the
grantor Hamilton were found to be ambiguous in Williams Co. v. Hamilton) (citing Williams Co. v.
Hamilton, 427 N.W.2d 822, 824 (N.D. 1988)).

186. Id. at 757 (citing Melton, 109 P.2d at 513).
187. See, e.g., Ray v. Luce, No. EQ 1989-15, 1990 WL 305162, at *584-85 (Pa. Ct. Com. Pl.

Sept. 12, 1990) (relying on "sticks" in the bundle for resolving mineral or royalty issue).
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they fail to vest beyond the time frame allowed by the rule.'88  Most
states view the grant or reservation of a royalty interest (or non-
participating royalty interest) as creating a vested property interest,
whether or not the interest-owner ever receives royalty payments,
thereby escaping the rule against perpetuities' application.18 9

Kansas, however, has adopted a different view.'90 In Cosgrove v.
Young, the court viewed the vesting event for non-participating royalty
interests as the time in the future when oil and gas royalties become
payable under an oil and gas lease.' 9' Because it is possible that leases
might not ever be executed, "there would never be a vesting of title to
any royalty interest."' 92  Cosgrove was decided in 1982 and relied on a
1951 decision, Lathrop v. Eyestone.9 3  In addressing calls to overrule
Lathrop, the Cosgrove court responded, "[w]e are not unmindful that
some other jurisdictions might well reach a different result" regarding the
rule against perpetuities' application to non-participating royalty
interests.194  However, the court refused to retreat from Lathrop,
concluding "we see no compelling reason for change."' 95

Several writers, including a strong dissenting opinion in Cosgrove,
have asserted compelling reasons for change, such as a treatise's

188. Gray's classic definition of the rule against perpetuities is, "[n]o interest is good unless it
must vest, if at all, not later than twenty-one years after some life in being at the creation of the
interest." JOHN C. GRAY, THE RULE AGAINST PERPETUITIES § 201, at 191 (Roland Gray ed., 4th ed.
1942).

189. See Burney, A Pragmatic Approach, supra note 14, at 46 (citing Hanson v. Ware, 274
S.W.2d 359 (Ark. 1955); Gulf Refining Co. v. Stanford, 30 So.2d 516 (Miss. 1947); Schlittler v.
Smith, 101 S.W.2d 543 (Tex. Comm'n App. 1937) (noting most jurisdictions have viewed non-
participating royalty interest's as a vested interest). Other oil-patch interests raise rule against
perpetuities issues, but courts generally avoid voiding the interest. Id (discussing courts' creative
approaches to avoid voiding reserved term interests). A poorly drafted document, however, could
fall prey to the rule against perpetuities' effects. See Peveto v. Starkey, 645 S.W.2d 770, 772 (Tex.
1982) (finding that a top deed worded to postpone vesting until termination of bottom lease violated
rule against perpetuities).

190. Unlike other states, Kansas views an non-participating royalty interest as personal property
rather than real property. See Shepard v. John Hancock Mut. Life Ins. Co., 368 P.2d 19, 23-24
(Kan. 1962) (stating that as a right to share in production, royalties are personal property while
mineral interests refer to an interest in resources "in and under the land" and are therefore interests in
real property). However, the Kansas decisions regarding whether non-participating royalty interests
violate rule against perpetuities do not focus on that distinction.

191. 642 P.2d 75, 84 (Kan. 1982).
192. Id.
193. Id. at 78-83 (citing Lathrop v. Eyestone, 227 P.2d 136 (Kan. 1951)).
194. Cosgrove v. Young, 642 P.2d. 75, 84 (Kan. 1982).
195. Id.
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prediction that the Kansas view would lead to an inefficient "division of
minerals into small shares held in common."l 9 6  That prediction
recognizes that courts faced with the mineral or royalty issue stretch for a
mineral determination in order to avoid the rule against perpetuities'
application.197 One example is Shepard v. John Hancock Mutual Life
Insurance Co., noted above for embracing the estate misconception in
resolving the conflicting fractions issue.19 8  That case also considered
whether the deed created a non-participating royalty rather than a mineral
interest.'99 The district court had agreed with the royalty determination
for some of the interests, and invalidated them under the rule against

200
perpetuities.

The Kansas Supreme Court, however, found it "unnecessary that we
pass upon that question," because it viewed the disputed interest as a
mineral interest.20' In reaching its conclusion, the court invoked the
estate misconception, a "redundancy analysis" reminiscent of the French
opinion, and discounted the royalty label in deference to a recital in a
mortgage and "some sixty other words."2 02 With a nod to the rule against
perpetuities' destructive effect, the court held that the "defendant
reserved an estate in real property which was vested in it upon delivery
of the deed. To hold otherwise would result in the destruction rather than
the construction of the property interest intended to be reserved." 20 3

In Drach v. Ely, a case decided twenty years after Shepard, the

196. Id. at 89 (Herd, J., dissenting) (pointing out the inconsistencies between the Lathrop rule
and the treatment of other interests comparable to royalties) (quoting 2 WILLIAMS & MEYERS, supra
note 103, at § 324.4); see also Burney, A Pragmatic Approach, supra note 14, at 47 (emphasizing the
dissent's policy arguments).

197. See Brief of Amicus Curiae at 8-11, Rucker v. Delay, 289 P.3d 1166 (Kan. 2012) (No.
101,766), 2011 WL 3575902, at *8-11 (noting that if the interest is a mineral interest it avoids the
question of the rule against perpetuities altogether); see also David E. Pierce, Recent Developments
in Nonregulatory Oil and Gas Law: Beyond Theories and Rules to the Motivating Jurisprudence, 58
INST. ON OIL & GAS L. & TAX'N 1, 3 (2007) (arguing that stretching interpretations to find mineral
interests to avoid the rule against perpetuities is a bad precedent to set).

198. 368 P.2d 19, 22-27 (Kan. 1962) (overturning the district court's decision that the deed
conveyed a royalty that violated the rule against perpetuities and instead held that a mineral interest
was reserved).

199. Id. at 24-27.
200. Id. at 22.
201. Id.at22,26.
202. Id. at 23-27. "Hence, had the parties intended the defendant to reserve only a royalty

interest there would have been no necessity to make the reservation nonparticipating as to bonuses
and delayed rentals since the plaintiffs would have been entitled to them as owners of the surface
and of all the minerals in place in fee." Id. at 25.

203. Id. at 26.
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Kansas Supreme Court again avoided the rule against perpetuities by
interpreting a grant as creating a non-participating mineral interest.204 i
reviewing the court's analysis, one commentator criticized the court for
not having adopted a "more forthright" approach:

Ironically, the grantor's express retention of these elements of a mineral
interest helped to establish, in the court's view, that the conveyed
interests were mineral interests and not royalty interests. The court
concluded that the conveyance was of undivided shares of the mineral
estate, nonparticipating in rentals and bonuses. Consequently, the
conveyance did not violate the rule against perpetuities, as it would
have if the court had construed it to be the conveyance of royalty
interests. This result was prompted, in part, by the general view that
courts should favor a construction that complies with the rule against
perpetuities over one that violates the rule. A more forthright approach
would have been to overrule the Kansas view that perpetual
nonparticipating royalty interests violate the rule against perpetuities.
Kansasj alone in holding this view, which is unsupported by logic or
policy.

a. Rucker v. DeLay: A Partial Retreat from the Rule Against
Perpetuities Precedent

The current oil and gas production boom provided the Kansas
Supreme Court with another opportunity to overrule the Kansas view.
Rucker v. DeLay, decided in 2012, involved a dispute over a reservation
in a 1924 deed from landowners who sold their surface and minerals
estate in Barber County,20 6 where "the future of the Kansas gas and oil
industry is happening now., 207 The trial court had held that the reserved
interest created a non-participating royalty interest.208 The appellate
court agreed and "reluctantly" ruled the reserved interest was therefore

204. Drach v. Ely, 703 P.2d 746, 751 (Kan. 1985).
205. Phillip E. DeLaTorre, Recent Developments in Kansas Oil and Gas Law (1983-1988), 37

U. KAN. L. REV. 907, 925-26 (1989) (citations omitted). I have urged couits to adopt a more
forthright or pragmatic approach to the application of the rule against perpetuities to oil patch
interests. See Burney, A Pragmatic Approach, supra note 14, at 45 (criticizing courts for creatively
avoiding the rule against perpetuities' effects rather than openly exempting them from the rule).

206. 289 P.3d 1166, 1168 (Kan. 2012).
207. See Gale Rose, Gov. Brownback Sees Current Oil and Gas Techniques During Barber

County Visit, PRATr TRIBUNE (Sept. 28, 2011, 11:37 AM),
http://www.pratttribune.com/article/20110928/NEWS/309289932 (proclaiming that, "[t]he future of
the Kansas gas and oil industry is happening now in Barber County").

208. Rucker v. DeLay, 289 P.3d 1166, 1168 (Kan. 2012).
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void under Kansas rule against perpetuities precedent.209

In reaching its decision in Rucker, the Kansas Supreme Court
acknowledged calls to overrule Cosgrove and Lathrop.210  For example,
Professor David Pierce filed a persuasive amicus curiae brief, in which
he acknowledged that in order to preserve the stability of land titles,
courts should not rush to overrule rules of property.21' However, because
the Kansas view encouraged creative interpretations to avoid the
unintended destruction of interests, he urged the court to correct the
Cosgrove and Lathrop views on the rule against perpetuities' application
to non-participating royalty interests.212

In the end, Rucker only partially heeded calls to "right the ship"
regarding the rule against perpetuities and non-participating royalty
interests. While the court recognized the errors of viewing production as
the "vesting" event for non-participating royalty interests, it declined to
"overrule our caselaw holding royalty interests created in a transferee are
future interests that vest at production because that issue is not squarely
before us,, 2 13 Instead, the court held that the reserved royalty interest in
the 1924 deed was vested, and therefore not subject to the rule against

214perpetuities.
In addition to an over-zealous exercise of judicial restraint, the

court's decision turned on a flawed analysis of the common law rule.
The court begins by noting that as it developed at common law, the rule
against perpetuities applies to certain future interests.2 15 By definition, a

209. Id. at 1169. The reserved language provided: "The grantor herein reserves 60% of the land
owner's one-eighth interest to the oil, gas or other minerals that may hereafter be developed under
any oil and gas lease made by the grantee or by his subsequent grantees." Id. at 1168.

210. Id. at 1172.
211. Brief of Amicus Curiae supra note 197, at *7.
212. Id. at *8 (urging the court to take "necessary action to remedy the situation so Kansas

district courts are not forced to address the issue on a case-by-case basis through reformation" under
state statute).

213. Rucker, 289P.3dat 1173.
214. See id at 1172-73 (noting the criticism of the Kansas approach in that the rule against

perpetuities does not apply to vested interests and subsequently not applying the rule against
perpetuities to this reservation). The court also noted that Kansas had adopted the Uniform Rule
Against Perpetuities, which supersedes the common law rule; however, it applies only to interests
created after 1992. Id. at 1170. Professor Pierce, however, argued in his brief, that the statute had
broader application. Brief of Amicus Curiae, supra note 197, at *8.

215. See Rucker, 289 P.3d at 1170 ("The common-law rule against perpetuities 'precludes the
creation of any future interest in property which does not necessarily vest within twenty-one [21]
years after a life or lives presently in being....') (quoting Singer Co. v. Makad, Inc., 518 P.2d 493,
496 (Kan. 1974)).
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"future interest" is a presently owned non-possessory interest, which may
become possessory in the future.2 16 According to the common law
development of the rule, however, the rule against perpetuities applies
only to certain future interests, contingent remainders and executory
interests.2 17 The rule does not apply to other vested future interests.218 A
classic example is the reversion retained by a grantor, who, owning an
estate in fee simple, conveys only a life estate. Because he conveyed less
than the fee simple estate he owned, the grantor has retained a reversion,
a vested interest, exempt from the rule against perpetuities'
application. 21 9 The future interest label applies, not because the interest
is not a presently-owned and vested interest, but because it will not
become possessory until the future. Other future interests exempt from
the rule against perpetuities' application include the possibility of
reverter retained by the grantor of a fee simple determinable estate.220 In
many jurisdictions, the oil and gas lease creates a fee simple
determinable in the lessee, leaving the possibility of reverter in the
lessor.2 2 1 The lessor's interest is a vested future interest, an interest that
becomes possessory only upon termination of the lease.222

216. See CORNELIUS J. MOYNIHAN & SHELDON F. KURTZ, INTRODUCTION TO THE LAW OF
REAL PROPERTY 125 (3d ed. 2002) ("[Future] interests have a present existence even though
enjoyment of possession is postponed.").

217. Id. at 244. For a discussion of the application of the rule against perpetuities to other oil-
patch interests, top leases and deeds, and reserved term interests, see generally Burney, A Pragmatic
Approach, supra note 14, at 40-54 (outlining the history of the rule against perpetuities in the oil
patch).

218. The rule against perpetuities applies to contingent remainders and executory interests, but
the rule will not void those interests if they vest, if at all, within 21 years from lives in being at the
creation of the interest, which is Gray's classic recitation of the rule against perpetuities. See
MOYNIHAN & KURTZ, supra note 216, at 243 (espousing Gray's classic recitation of the rule against
perpetuities).

219. When the life estate ends, the grantor assumes the right to possession, and his fee simple
interest is complete. See id. at 126-28 (summarizing the common law concept of reversions).

220. 1 ERNEST E. SMITH & JACQUELINE L. WEAVER, TEXAS LAW OF OIL & GAS § 3.9(E), at 3-
78 (2d ed. 2013) [hereinafter 1 ERNEST E. SMITH & JACQUELINE L. WEAVER] (noting that the
possibility of reverter does not violate the rule against perpetuities).

221. The classic phrase creating a fee simple determinable is "so long as." See MOYNIHAN &
KURTZ, supra note 216, at 44 ("Typically, the fee simple determinable arises through the use of
the ... phrase[] 'so long as . . . .'). Because that phrase appears in common oil and gas lease forms,
early courts classified the lessee's interest as a fee simple determinable, which is also a vested
interest exempt from the rule. See generally Burney, A Pragmatic Approach, supra note 14, at 40-
54 (citing early cases and decisions regarding the rule against perpetuities).

222. See 1 ERNEST E. SMITH & JACQUELINE L. WEAVER, supra note 220, at 3-78 ("[A]
lessor ... retains a vested possibility of reverter .... ).
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In sum, vested future interests, whether created by grant or
reservation, are exempt from the rule against perpetuities' application, a
fact the Rucker opinion notes.223 Yet in the end the court retreated from
the general vested category, and restricted its ruling to the exemption
accorded to reversions, the interests retained by grantors.224 Because the
interest at issue was reserved by the grantor, the court overruled
Cosgrove and Lathrop only as to reserved interests. 22 5  The court's
narrow holding guarantees more shale era disputes in Kansas over
interests that may or may not be interpreted as non-participating royalty
interests. When presented with another chance to "right the ship,"226

which the court purported to do in Rucker, the Kansas Supreme Court
should complete the process and view non-participating royalty interests
as vested interests, whether created by grant or reservation, which are
exempt from the rule against perpetuities' application. That view reflects
common law precedent and the view of writers who uniformly argue that
the rule against perpetuities has no business in the oil patch.227

IV. THE MEANING OF "MINERALS": DOES IT INCLUDE OIL AND GAS?

A. The Pennsylvania Problem: The Dunham Rule

While Kansas courts grappled with applying the decades-old rule
against perpetuities precedent to non-participating royalty interests in the
shale era, Pennsylvania courts recently faced an 1882 case when
examining the meaning of "minerals." In most jurisdictions, the term
"minerals" includes oil and gas.228 Pennsylvania, however, formulated a

223. See Rucker, 289 P.3d at 1171 (reciting Gray's classic recitation of the rule).
224. See id. at 1173 (declining "to extend the [court's prior vesting analysis] to royalty interests

reserved in the grantor").
225. See id. ("[W]e need not determine in this case whether we should overrule our caselaw

holding royalty interests created in a transferee are future interests that vest at production . . .
226. Id.
227. See, e.g., Brief of Amicus Curiae, supra note 197, at 7 (arguing that applying the rule

against perpetuities to the defendants' oil and gas lease would be an unnecessary expansion of the
rule). See generally Burney, A Pragmatic Approach, supra note 14, at 40-54 (describing the
applicability of the rule against perpetuities to oil and gas leases in different jurisdictions). Note that
a Uniform Rule should help. See id. (describing the problems with piecemeal exceptions to the rule
against perpetuities that could be remedied by adopting a uniform exception to the rule against
perpetuities for oil and gas leases).

228. See McCormick v. Union Pac. Res. Co., 14 P.3d 346, 349-51 (Colo. 2000) (adopting the
majority position and reviewing views taken by other courts, noting that "only a few jurisdictions in
the eastern United States take the position that oil and gas are not included within the term
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different rule in Dunham v. Kirkpatrick.22 9  The Dunham rule has been
recognized to allow a rebuttable presumption "if, in connection with a
conveyance of land, there is a reservation or an exception of 'minerals'
without any specific mention of natural gas or oil,... the word
'minerals' was not intended by the parties to include natural gas or
oil." 2 30 Addressing the Dunham rule in a 1960 case, Highland v.
Commonwealth, the Pennsylvania Supreme Court refused to depart from
this "rule of property":

The [Dunham Rule] has been the law of [Pennsylvania] for [many
years] and very many titles to land rest upon it. It has become a rule of
property and it will not be disturbed.... [T]hat the word 'minerals'
appears in a gppt, rather than an exception or a reservation, in nowise
alters the rule.

Predictably, property owners questioned the Dunham rule in a
dispute over Marcellus shale gas. Butler v. Charles Powers Estate
involved the interpretation of a reservation in an 1881 deed of "minerals
and Petroleum Oils." 232 The trial court had applied the Dunham rule and

'minerals'); HEMINGWAY, supra note 155, at 8 ("[A] majority of states have concluded that the
term 'minerals' includes oil and gas . . . .").

229. See Dunham v. Kirkpatrick, 101 Pa. 36, 40 (1882) ("[T]he words 'all minerals,' used in the
exception and reservation in the article of agreement and the deed mentioned in the case stated, do
not, in common and ordinary meaning, include petroleum.").

230. Butler v. Charles Powers Estate, 65 A.3d 885, 888 (Pa. 2013) (quoting Highland v.
Commonwealth, 161 A.2d 390, 398-99 (Pa. 1960)).

231. Highland, 161 A.2d at 398-99 (quoting Preston v. S. Penn Oil Co., 86 A. 203, 204 (Pa.
1913)). A vigorous dissent in Highland noted that:

In order to arrive at the conclusion reached by the Majority, one must find that
practically everyone involved in writing conveyances, drafting Court orders, preparing
documents and presenting exhibits desired to mock the English language, make sport of
rules of grammar, distort the meaning of the simplest words, and ignore the sequence of
cause and effect. . . .

We must do all these things, which deride the purpose of language, are cynical of the
dictionary, do violence to logic, upset Court decisions, and, worst of all, establish a
precedent which will puzzle the learned, confuse the unlearned, and introduce into the
law of real estate a quality of instability as fugacious as the natural gas which is the
subject of this lawsuit.

Id at 409 (Musmanno, J., dissenting). The Pennsylvania Supreme Court also addressed the
Dunham rule in a 1906 opinion, Silver v. Bush. 62 A. 832 (Pa. 1906) (affirming Dunham in that the
reservation of "minerals" did not include petroleum and, therefore, also did not include natural gas).

232. Butler v. Charles Powers Estate, 29 A.3d 35 (Pa. Super. Ct. 2011).
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held this phrase did not include Marcellus gas.233  In remanding this
ruling, the superior court sanctioned introduction of scientific and
historic evidence about the Marcellus shale and the natural gas contained
therein.234 The Pennsylvania Supreme Court granted review to determine
"whether the Superior Court erred in remanding the case" to trial.2 35 As
described below, on April 24, 2013, the Pennsylvania Supreme Court
decided the superior court had erred and reinstated the trial court's
ruling.

1. The "Public Reliance" Factor

The Butler case had garnered attention among lawyers and
laypeople, many reiterating the concern voiced in the Highland opinion:

If the Supreme Court were to revisit the Dunham Rule and modify it in
any meaningful way, it would have the potential to cause significant
chaos in the oil and gas industry in Pennsylvania.... People in
Pennsylvania hlye understood that this is the way you wrote deeds
since the 1880s.

2. Did Dunham Create a "Rule of Property" or a "Rule of
Construction?"-Does it Matter?

The views expressed above suggest that Pennsylvania courts and
residents have viewed the Dunham rule as a rule of property. As
Professor Pierce noted in his amicus curiae brief in Rucker, courts should
exercise restraint before overruling a rule of property.237 The
justification for preserving such rules-as reflected in the concern about

233. See id at 42-43 (noting that the trial court held that, according to Dunham, "a reservation

in a deed of 'all minerals' did not include petroleum oil").

234. Id at 43.
235. Order Granting Petition for Allowance of Appeal, 41 A.3d 854 (Pa. 2012) (per curiam).

236. Sophia Pearson & Mike Lee, Pennsylvania High Court Takes Appeal on Marcellus Shale

Rights, BLOOMBERG BUSINESSWEEK (Apr. 5, 2012), http://www.businessweek.com/news/2012-04-
05/pennsylvania-high-court-takes-appeal-on-Marcellus-Shale-rights; see also Dale A. Tice, Opening
Pandora's Box? Calling Shale Gas Rights into Question, 34 PA. LAW. 24 (Mar./Apr. 2012)
("Uncertainty is exactly what oil and gas lawyers in Pennsylvania are living with now following the

Superior Court decision in Butler v. Charles Powers Estate, 29 A.3d 35 (Pa. Super., Sept. 7,
2011).").

237. See Brief of Amicus Curiae, supra note 197, at *7 ("Rules of Property, Even 'Bad' Ones,

Should Rarely Be Changed."). Regarding the rule against perpetuities' application to non-

participating royalty interests, Professor Pierce argued that the Kansas courts had incorrectly applied

the "rule of property." Id at *4-5.
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creating "chaos" in the quote above-is the need for certainty in drafting
and interpreting titles. 238 In light of the deference accorded to rules of
property, courts in general should consider whether rules affecting
mineral titles fall in that category.

Historically, courts have differentiated between rules of property and
rules of construction. "Rules of property" apply to set terms or words as
a matter of law, regardless of the intent of the parties; a "rule of
construction", on the other hand, applies only as an interpretative aid for
ascertaining the intent of the parties.239 Rules of property contribute to
title stability because title examiners can confidently determine property
rights from the four-corners of documents. Rules of construction, by
contrast, permit fact-finding determinations before meaning can be
applied to the same terms appearing in different documents.2 40 However,
such case-by-case determinations create uncertainty for drafters and title
examiners.

The rule against perpetuities discussed in the previous section
provides a classic common law example of a rule of property. The rule
against perpetuities applies to certain interests, possibly leading to their

238. See, e.g., Moser v. U.S. Steel Corp., 676 S.W.2d 99, at 103 (Tex. 1984) (declining to
overrule retroactively the "surface destruction" test for interpreting the phrase "other minerals" in
light of public reliance on prior law); see also United States v. Title Ins. & Trust Co., 265 U.S. 472,
486-87 (1924) ("'Where questions arise which affect titles to land, it is of great importance to the
public that, when they are once decided, they should no longer be considered open. Such decisions
become rules of property, and many titles may be injuriously affected by their change."' (quoting
Minn. Mining Co. v. Nat'l Mining Co., 70 U.S. 332, 334 (1865))). See generally Laura H. Burney,
"Oil, Gas, and Other Minerals" Clauses in Texas: Who's On First?, 41 Sw. L.J. 695, 714 (1987)
(discussing protection accorded to rules of property to protect property rights) [hereinafter Burney,
Who's On First]. For a general discussion of the difference between a "rule of property" and a "rule
of construction" see RESTATEMENT (FIRST) OF PROP.: FUTURE INTERESTS pt. III intro. note (1940)
(noting that rules of property and rules of construction are distinct, but nevertheless "have certain
points of contact and similarity").

239. See MOYNIHAN & KuRTZ, supra note 216, at 183 (noting that the Rule in Shelley's Case
was held "in accordance with the English view, [to be] a positive rule of law, not a rule of
construction, that is, that its operation did not depend on the intention of the conveyor or testator but
would apply, if its requirements were satisfied, regardless of the transferor's intention").

240. See generally RESTATEMENT (THIRD) OF PROP.: WILLS & OTHER DONATIVE TRANSFERS
§ 11.2 (2003) (outlining when extrinsic evidence can be used along with rules of construction to
determine intent). Another common law rule, the Doctrine of Worthier Title, was effectively
converted from a rule of property to a rule of construction in a famous opinion written by Justice
Cardozo in Doctor v. Hughes. 122 N.E. 221, 222 (N.Y. 1919) (noting that originally, the Doctrine of
Worthier Title "was a rule, not of construction, but of property"). "The importance of the court and
the eminence of the judge who wrote the opinion gave the rule a prominence it had previously
lacked and changing the rule from a positive rule of law to one of construction appeared to have the
merit of effectuating the intention of the grantor." MOYNIHAN & KURTZ, supra note 216, at 197.


