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analogies or merely rely upon cases directly in point, the moorings for
the formalistic approach consist of past cases rather than prevailing
policy considerations.

By contrast a legal pragmatist views adherence to prior cases
as guiding policy, rather than inescapable duty.46 Justice Cardozo, one
of the preeminent legal pragmatists,47 stated that it is "[niot the
origin, but the goal [which] is the main thing."48 In addition to
precedent, contemporary legal pragmatists urge juristic consideration
of a "web of beliefs," consisting of history, prevailing policies, and
current societal values.49 The pragmatist strives to determine those
doctrines which form the center of the web, and those which have
"shifted to the web's periphery."5" Identifying the constituent strands
in the web facilitates achieving goals to serve "the real needs of real
people."5" Serving those needs drives a pragmatic approach to judicial
decision making.52

supra note 21, at 393. It is a rule of non-liability for drainage. 1 ERNEST E. SMITH & JACQUELINE
LANG WEAVER, TEXAS LAW OF OIL AND GAS 6 (1994).

46 POSNER, OVERCOMING LAW, supra note 41, at 4.

47 POSNER, OVERCOMING LAW, supra note 41, at 19. See RICHARD A. POSNER, CARDOZO: A
STUDY IN REPUTATION 1, 26-28 (observing that Cardozo's method of tradition is guided "by
considerations of the effects of its decisions, rules, doctrines, and institutions on social welfare").
Posner explains that for Cardozo,

[tihe rules of the common law are instrumental to social welfare, [and] must
therefore be tested by that standard, and subject to considerations of legal
stability .... Few rules in our time are so well established that they may
not be called upon any day to justify their existence as means adapted to an
end. If they do not function they are diseased. If they are diseased, they
must not propagate their kind. Sometimes they are cut out and extirpated
altogether. Sometimes they are left with the shadow of continued life, but
sterilized, truncated, impotent for harm.

Id. at 27.
CARDOZO, JUDICIAL PROCESS, supra note 1, at 102.

9 Chow, Pragmatic Model, supra note 30, at 789, 794. Professor Chow borrows the web
metaphor from scholars who advocate a pragmatic approach to statutory interpretation. Id. at
794 (citing William N. Eskrigdge, Jr., Dynamic Statutory Interpretation, 135 U. PA. L. REV. 1479
(1987)). According to Professor Chow, "Dynamic statutory interpretation should seek the result
that best coheres with an existing "web of beliefs." Id.

60 Chow, Pragmatic Model, supra note 30, at 789.
61 POSNER, OVERCOMING LAW, supra note 41, at 19.
62 POSNER, PROBLEMS, supra note 33, at 29. Posner views pragmatism as an instrumental

approach: "Law is forward-looking. This is implicit in an instrumental concept of law -which is
the pragmatic concept of law, law as the servant of human needs." Id. Although Holmes and
Cardozo are probably the best known pragmatists, several others have discussed and proffered
related views. See generally Edwin W. Patterson, Pragmatism as Philosophy of Law, in THE
PHILOSOPHY OF COMMON MAN: ESSAYS IN HONOR OF JOHN DEWEY TO CELEBRATE HIS EIGHTIETH
BIRTHDAY 172 (1940); Daniel A. Farber, Legal Pragmatism and the Constitution, 72 MINN. L.
REV. 1331 (1988); Thomas C. Grey, Holmes and Legal Pragmatism, 41 STAN. L. REV. 787, 864
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Advocates of pragmatism for legal decision making are quick
to defend against charges that this jurisprudential approach
encourages unbridled judicial activism. Instead, Judge Richard
Posner, perhaps currently the most prominent promoter of
pragmatism, describes the term "pragmatism" as follows:

I mean, to begin with, an approach that is practical and
instrumental rather than essentialist-interested in what
works and what is useful rather than in what "really" is. It
is therefore forward-looking, valuing continuity with the past
only so far as such continuity can help us cope with the
problems of the present and of the future. . . . It is a
philosophy of action and of betterment-which is not to say
that the pragmatist judge is necessarily an activist .... A
pragmatist might have good pragmatic reasons for thinking
that courts should maintain a low profile .... Emphasizing
the practical, the forward-looking, and the consequential, the
pragmatist, or at least my kind of pragmatist . . . is
empirical. The pragmatist is interested in 'the facts,' and
thus wants to be well informed about the operation,
properties, and probable effects of alternative courses of
action."

(1989). Roscoe Pound is another scholar who advanced pragmatic legal theory insofar as his
.sociological jurisprudence" advocated "judging legal doctrines by their social results." Paul D.
Carrington, The Missionary Diocese of Chicago, 44 J. LEGAL EDUC. 467, 510 (1994). As Posner
indicates, however, judicial pragmatists were not the inventors of pragmatic philosophy; rather,
they formulated their doctrine based on experience and philosophical writings of the era.
POSNER, PROBLEMS, supra note 33, at 27. Philosophical pragmatism, in which judicial
pragmatism has its roots, is too variform to comprise a single philosophical school of thought.
Id. at 28. But pragmatic philosophers include: the American writers; Charles Sanders Pierce,
William James, John Dewey, George H. Mead, Thomas Kuhn, and Richard Rorty, and the
European philosophers; Ludwig Wittgenstein, and Jirgin Habermas. Id. at 27-28. See generally
JOHN E. SMITH, PURPOSE AND THOUGHT: THE MEANING OF PRAGMATISM (1978); H.S. THAYER,
MEANING AND ACTION: A CRITICAL HISTORY OF PRAGMATISM (1968).

" POSNER, OVERCOMING LAW, supra note 41, at 4-5. In his books, Posner considers Holmes
and Cardozo as the laws greatest Pragmatists. See id. at 13; POSNER, PROBLEMS, supra note 33,
at 28-30. He quotes extensively from CARDOZO's, THE NATURE OF THE JUDICIAL PROCESS, to
define the contours of a pragmatic approach, including the quote which introduces this article.
See POSNER, PROBLEMS, supra note 33, at 29.

In another recent article, Professor Daniel C.K. Chow also defends pragmatism against
charges that it represents a total rejection of traditional legal theory:

To the extent that pragmatism emphasizes using arguments based upon
weight rather than logical necessity, pragmatism is at odds with traditional
views of legal reasoning and does resemble the type of informal approach
that we often use in daily life .... Legal pragmatism does not hold that
logical, discursive reasoning is no longer appropriate at all, but that it
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Judge Posner's description of a pragmatic approach to decision
making encourages a process in which judges directly identify
contemporary problems and assess the effects of available "courses of
action." Obviously, this approach assumes that judges, and lawyers, 4

are motivated to produce decisions that will gain the respect of the
bench, the bar, and society at large. This approach further assumes
that they will therefore boldly and thoroughly engage in this
reasoning process.5" When approached in this manner, the pragmatic
approach I envision for oil and gas jurisprudence will produce
opinions that respect precedent and legislative mandates yet also
respond to prevailing policy concerns as well. The desired result is
opinions that clarify the relative weight given to policy and to
common-law doctrines for specific oil and gas issues and thereby
provide "practical certainty" for the next era of oil and gas
jurisprudence.

6

should no longer be considered the exclusive paradigm of legal reasoning.

Chow, Pragmatic Model, supra note 30, at 790.
' In this article I appear to place the burden solely on the judges who author opinions. The

initial burden, of course, rests primarily on the lawyers who frame the issues and advance their
theories before these judges.

"5 See Chow, Pragmatic Model, supra note 30, at 189. Professor Chow identifies "The Virtue
of Prudence" in pragmatism:

What makes a counselor wise rather than merely clever is a sense of which
legal doctrines capture the sense of the enduring, underlying values of the
legal community as opposed to legal precedents or doctrines that the legal
community seems ready to abandon. To return to the web metaphor, the
good lawyer will sense which legal doctrines are relatively centrally located
within the web and which doctrines, once at the core, have gradually shifted
to the web's periphery. In this way, the prudent counselor will find the
confluence between his clients' needs and the interests of the legal
community. The wise judge will reach decisions that gain the acceptance
and respect of the bench and bar.

Id. See also White, Reasoned Elaboration, supra note 27, at 285. In considering the rise of
reasoned elaboration as a theory for legal decision making, Professor White explains:

In emphasizing the disingenuous aspects of the use of precedent, rule, and
doctrine, the Realists had made too simplistic an appraisal of the function
of the rationalization process in judicial opinions. They had failed to grant
due respect to the fact that a judge's use of these devices was itself
constrained by the expectations of others. A new set of questions about
judicial decision-making emerged, revolving around the reasoning of
opinions. Had the courts adequately articulated reasons for its result? ...
To what extent did the judge appeal to technical considerations, social
policies, philosophical principles and moral values?

Id.
56 See Dewey, Logical Method and Law, supra note 38, at 25.
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B. The Pragmatic Approach and Oil and
Gas Jurisprudence

The quilt of oil and gas jurisprudence was formed through a
patchwork of both pragmatic and formalistic case decisions. In cases
decided in the early part of this century, judges frequently showed
allegiance to the Langdellian method and turned to the formalistic
tool of analogy to fill the void of applicable precedents.5" Judges in
different states analogized oil and gas to hard minerals,5" percolating
waters,59 and wild animals6 ° to answer fundamental questions about
the legal rights of landowners in oil and gas beneath their property.
These analogies provided the premises upon which judges in various
states eventually based the ownership-in-place or non-ownership
theories to determine a landowner's rights in oil and gas beneath her
land.6 '

67 Although analogy is not solely the tool of formalists, formalists tended to overwork that
tool in their zeal to demonstrate a common law "pedigree." See supra note 33.

' See, e.g., Texas Co. v. Daugherty, 176 S.W. 717, 720 (1915) ("With the land itself capable
of absolute ownership, everything within it in the nature of a mineral is likewise capable of
ownership, so long as it constitutes a part of it.").

" See, e.g., Higgins Oil & Fuel Co. v. Guaranty Oil Co., 82 So. 206, 211 (La. 1919) ("The
analogy between the subterranean oil and subterranean percolating waters is, we believe, near
complete . . ").

60 See Westmoreland & Cambria Natural Gas Co. v. De Witt, 18 A. 724, 725 (Pa. 1889) ("Gas,
it is true, is a mineral; but it is a mineral with peculiar attributes, which require the application
of precedents arising out of ordinary mineral rights, with much more careful consideration of
the principles involved than of the mere decisions.").

, See Summers, The Modern Theory, supra note 28, at 6-7. In illustrating how analogies led
to theories of ownership, Professor Summers states:

The principle of absolute ownership has been applied to minerals of solid
nature such as coal and iron and also to subterranean waters, another
mineral of fugitive nature, therefore, it was only natural for the courts to
follow as far as possible these analogies and precedents and make the
principle of absolute ownership the basis of property rights in oil and gas.

Walter L. Summers, Property in Oil and Gas, 29 YALE L. J. 175, 174, 178 (1919); see also
RICHARD HEMINGWAY, THE LAW OF OIL AND GAS § 1.3, at 26-27 (3d ed. 1991) (noting that,
"[sluch analogies generally led to a concept that, like wild animals, the landowner had title only
to such products as he actually reduced to possession").

As various courts began determining the nature of [oil and gas rights, three ownership
theories emerged: (1) Ownership in place: oil and gas in the ground is a part of the land until
severed, and as realty are owned by the landowner; (2) Non-ownership in place: the owner of
the land has nothing more than the mere right to reduce oil or gas to possession, with title to
the oil or gas passing only when possession is actually obtained; and (3) Qualified ownership:
which exists in a few of the non-ownership jurisdictions and provides the landowner with
standing to prevent injurious or wasteful operations to the oil and gas in place. Id. at 27; see
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For example, in Westmoreland & Cambria Natural Gas
Company v. De Witt,62 an 1889 Pennsylvania case, the court adopted
the pivotal principle of oil and gas law, the rule of capture, by
analogizing to wild animals. The court reasoned:

Water and oil, and still more strongly gas, may be classed by
themselves, if the analogy be not too fanciful, as minerals
ferae naturae. In common with animals and unlike other
minerals, they have the power and the tendency to escape
without the volition of the owner. Their "fugitive and
wandering existence within the limits of a particular tract
was uncertain". . . but when they escape, and go into other
land, or come under another's control, the title of the former
owner is gone. Possession of the land, therefore, is not
necessarily possession of the gas. If an adjoining, or even a
distant, owner, drills his own land, and taps your gas, so
that it comes into his well and under his control, it is no
longer yours, but his. 3

Yet, Pennsylvania courts quickly recognized the awkwardness
of the analogy owing to the obvious physical differences between
substances in the ground and animals roaming on the surface. In
1907, the Pennsylvania Supreme Court admitted, "Exact knowledge
on this subject is not at present attainable .... This may not be the
best rule; but neither the Legislature nor our highest court has given
us any better."64

also KUNTZ, supra note 24, § 2.4, at 64-67 (1962) (explaining ownership theories).
Many scholars have criticized the adoption of the ownership-in-place doctrine. See Harry

Cohen, Property Theories Affecting the Landowner in a New Oil and Gas Producing State, 10
ALA. L. REV. 323, 337 (1958) [hereinafter Cohen, Property Theories]. Professor Cohen explains
that the ownership-in-place doctrine encumbers title:

Experience has shown that there are many conveyances of "minerals" on
record which merely "cloud" titles because the owners thereof have forgotten
them and have disappeared .... [Tihe main policy behind any rule of
property relating to oil and gas should be that of promoting the rapid and
orderly development of theses resources.

Id. at 337-38; see also Ronald W. Polston, Mineral Ownership Theory: Doctrine in Disarray, 70
N.D. L. REv. 541 (1994) [hereinafter Polston, Doctrine in Disarray] (discussing lack of a clear
body of law resulting from application of ownership-in-place doctrine to minerals).

62 18 A. 724 (Pa. 1889).
63 Id. at 725.
' Barnard v. Monongahela Gas Co., 65 A. 801, 802 (Pa. 1907).
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1. Promoting the Policies of Conserving Resources
and Protecting Correlative Rights of Property

Owners-Ohio Oil Co. v. Indiana

As early as 1900, the United States Supreme Court admitted
that although there is an analogy between gas and wild animals,
there is "no identity between them."65 In Ohio Oil Co. v. Indiana,66

the Court held constitutional a statute that prevented waste by
prohibiting the flaring of natural gas. States began enacting statutes
promoting goals of conservation and prevention of waste as early as
1878.67 In the Ohio Oil opinion, Chief Justice White evinced a
pragmatic approach by considering the animal analogy as precedent,
but only in light of prevailing policy. In order to serve the goals of
preventing waste and protecting the correlative rights of landowners
in a common supply of oil and gas, Justice White upheld the statute
as a proper exercise of the police power.6"

Four decades after Ohio Oil, Professor Maurice Merrill praised
the approach used by Justice White and other judges for furthering
the goals of conserving resources and protecting correlative rights of
landowners by upholding statutory regulations:

To reach such a result, it was necessary that the courts take
account of the increasing fund of knowledge concerning the
nature of oil and gas and the conditions surrounding their
exploitation, the experience of the industry, the relative

66 Ohio Oil Co. v. Indiana, 177 U.S. 190, 209 (1900).
66 177 U.S. 190 (1900).
67 See Summers, The Modern Theory, supra note 28, at 1 (noting that Pennsylvania enacted

first statute in 1878). See generally BLAKELY M. MURPHY, CONSERVATION OF OIL & GAS: A LEGAL
HISTORY, 425, 1948 (1972) [hereinafter MURPHY, CONSERVATION OF OIL & GAS] (summarizing
history of oil and gas conservation in United States).

68 Ohio Oil, 177 U.S. at 210. Justice White explains the validity of the statute:

This necessarily implied legislative authority is borne out by the analogy
suggested by things ferae naturae .... Viewed, then, as a statute to protect
or to prevent the waste of the common property of the surface owners, the
law of the state of Indiana which is here attacked because it is asserted that
it devested private property without due compensation, in substance is a
statute protecting private property and preventing it from being taken by
one of the common owners without regard to the enjoyment of the others.

Id. See also Summers, The Modern Theory, supra note 28, at 9 (describing how Ohio Oil
'exposed the fallacies of the wild-animal analogy, and pointed out that landowners' privileges
to take oil and gas actually constitute a property interest"); KUNTZ, supra note 24, § 4.3, at 120.
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importance of the interests involved, and the ideals of the
social order which lie back of the broad standards of decency
and reasonableness controlling the substance of
governmental regulation which are embodied in the due
process clause.69

In praising these decisions, Professor Merrill voiced approval of a
pragmatic approach informed by a broad "web of beliefs" including
knowledge, needs, and experience, rather than simply past cases and
analogies."v

2. The Reign of the Wild-Animal Analogy-
Hammonds v. Central Kentucky Natural Gas Co.

In other cases, however, judges remained enamored with the
formalists' use of analogy. Indeed, Professor Walker expressed dismay
that, "as late as 1921, one of the Texas courts indulged in the fanciful
statement that oil and gas 'are supposed to percolate restlessly about
under the surface of the earth, even as the birds fly from field to field
and the beasts roam from forest to forest."'' Additionally, in the 1934
Kentucky case, Hammonds v. Central Kentucky Natural Gas Co. ,72 the
opinion egregiously overworked the animal analogy to determine if a
gas company had lost title to gas it had produced and then reinjected
into the reservoir for storage. Appellant, Della Hammonds, sought to
hold a gas company liable for having stored the gas in an exhausted
reservoir beneath her property. By the date of the opinion, the goals
of preventing waste and protecting correlative rights were well-
ensconced in statutes in many states.73 More significant for the issue
in this case, the geological properties of oil and gas were well-
recognized.7 4 Yet, the judge myopically applied the pre-packaged

69 Maurice H. Merrill, The Evolution of Oil and Gas Law, 8 MISS. L.J. 281, 289-90 (1941).
70 Id. at 290-91.
71 A.W. Walker, Jr., Property Rights in Oil and Gas and Their Effect Upon Police Regulation

of Production, 16 TEX. L. REV. 370, 370-71 (1938).
72 75 S.W.2d 204 (Ky. 1934).
73 See MURPHY, CONSERVATION OF OIL AND GAS, supra note 67, at 571-72.
74 See Hardwicke, Rule of Capture, supra note 21, at 394. Professor Harwicke recognized that

the availability of information allowed for greater production control:

It is generally recognized that a great deal is now known about the
accumulation and movement of oil and gas in the reservoir, and that, with
a reasonable amount of data available, experts can estimate with
approximate accuracy the oil and gas in place in a pool, and the amount
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common-law rules for "ferae naturae":

If one capture a fox in a forest and turn it loose in another,
or if he catch a fish and put it back in the stream at another
point, has he not done with that migratory, common property
just what the appellee has done with the gas in this case?
Did the company not lose its exclusive property in the gas
when it restored the substance to its natural habitat?7 5

Based on this analysis, the court held that the company was not
liable to Della Hammonds because it had lost title to the gas.

As described above, a pragmatic approach would have required
the judge in Hammonds to identify goals and policy conflicts and to
assess the effects of available courses of action. The opinion, on its
face, skips these steps. Relevant competing policies, such as
encouraging production versus protecting property rights, are not
mentioned. Rather than assume a forward-looking stance, the opinion
resorts to extant law of wild animals and adopts the rule that a
producer loses title once it reinjects the gas into a reservoir for
storage, a rule which frustrates the goal of promoting efficient
production and marketing of gas by encouraging subsurface storage.76

ultimately recoverable under any given producing conditions.

Id. As early as 1930 a representative of petroleum engineers was describing to the American
Bar Association about the nature of oil and gas in the earth. Earl Oliver, Oil and Gas Law
Responsible for Over-Production and Waste, 55 A.B.A. REP. 712 (1930). Lawyers in the oil and
gas industry knew a great deal about the physical nature of oil and gas as shown in articles by
the general counsel of Carter Oil Company in 1920. See James A. Veasy, The Law of Oil and
Gas, 18 MICH. L. REV. 445, 448-53 (1920) [hereinafter Veasy, Law of Oil & Gas]. Scholars have
distinguished the evolution of oil and gas jurisprudence according to the relative knowledge:

[I)n the evolution of a separate jurisprudence on oil and gas, the cases may
be distinguished on the basis of a clearly recognizable time sequence- before
1900, the era of definition and comparative ignorance of how oil occurs and
reacts when a well penetrates the reservoir; between 1900 and 1932- the
era of scientific awareness of the nature of petroleum and petroleum
reservoirs ....

See Robert E. Sullivan, A Survey of Oil and Gas Law in Montana as It Relates to the Oil and
Gas Lease, 16 MONT. L. REV. 1, 16 (1955) [hereinafter Sullivan, Oil and Gas Law in Montana].

7 Hammonds, 75 S.W.2d at 206.
76 The importance of underground storage was well known by the 1944 opinion. See Alan

Stamm, Legal Problems in the Underground Storage of Natural Gas, 36 TEX. L. REV. 161, 167
(1957) [hereinafter Stamm, Legal Problems] (discussing growth of natural gas industry). "Gas
was first deliberately stored underground by man as early as 1915 in the Welland, Ontario,
field." Id. at 161. (citing INTERSTATE OIL COMPACT COMMISSION, A SURVEY OF UNDERGROUND
NATURAL GAS STORAGE PROJECTS IN THE UNITED STATES 2-3 (1943)). "Shortly thereafter, in
1916, the first subsurface gas storage project in the United States was inaugurated at the Zoar
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Since the importance of underground storage was appreciated by
1944, a judge committed to a pragmatic process could have considered
that policy in the decision-making process." Moreover, by the date of
the opinion, the factual basis for the wild-animal analogy had been
repudiated by courts and scholars, and the need for a special
jurisprudence governing oil and gas had been recognized.78 In spite of
that recognition, the opinion myopically clings to the wild-animal
analogy in an apparent attempt to fulfill the formalistic goal of
establishing a reliable "pedigree" for the decision.7"

In an article written a year after the Hammonds decision, a
well-known oil and gas scholar, Robert E. Hardwicke, criticized these
false pedigrees created through analogy:

field near Buffalo, New York." Id.
7 See Stamm, Legal Problems, supra note 76, at 161. Underground storage was the only

economical method for storing large quantities of gas. Id. at 163. In his article Professor Stamm
explains that, "in order to make it easier for storage companies to acquire the necessary rights"
states began enacting legislation authorizing storage companies to bring condemnation
proceedings against owners. Id. at 174-75.

Kentucky's preoccupation with coal could provide an excuse for the judge's failure to promote
the policy of gas storage in 1944. Kentucky's first comprehensive law enacted in 1932 regulating
oil and gas wells was "designed primarily for the protection of the commonwealth's extensive
coal deposits." MURPHY, CONSERVATION OF OIL AND GAS, supra note 67, at 193-94. See generally
Appalachian Coals Inc. v. United States, 288 U.S. 344, 360-61, 376-77 (1933) (holding
corporation formed by competing producers of bituminous coal for exclusive purpose of acting
as an agent did not violate Sherman Act).

718 See, e.g., Ohio Oil, 177 U.S. at 208-10 (regarding animal analogy as precedent but only
in light of prevailing public policy); Standard Oil Co. v. Oil Well Salvage Co., 281 S.W. 360 (Ark.
1926) (holding ferae naturae analogy does not apply to oil which escapes from surface area);
Medina Oil Dev. Co. v. Murphy, 233 S.W. 333 (Tex. Civ. App. 1921) (criticizing "fanciful
analogy" between oil and gas and animals ferea naturae in dealing with acquisition of title).

Commentators have long criticized the continued use of the animal analogy. See A.W.
Walker, Jr., Fee Simple Ownership of Oil and Gas in Texas, 6 TEX. L. REV. 125, 125 (1928)
[hereinafter Walker, Fee Simple Ownership of Oil and Gas]. In 1928, Professor Walker identified
why continued use of the analogy was no longer appropriate:

[Clourts at first attempted by analogy to pigeonhole oil and gas under the
category of some other type of property which, in the court's mind, it seemed
most to resemble .... Experience, and a better understanding of the nature
of oil and gas and the economical and physical conditions surrounding its
production, soon revealed that in many respects oil and gas was a species
of property peculiar unto itself, and that rules of law that worked very well
when applied to other types of property were wholly inadequate and unjust
in their operations when applied to oil and gas.

Id. See also Veasy, Law of Oil and Gas, supra note 74, at 454-55 (noting "[tihis fundamental
misconception of the nature and habits of oil and gas has produced great confusion of judicial
thought upon the subject .... Their views in this regard have not kept pace with the expansion
of physical and scientific knowledge upon the subject.")

'9 See POSNER, PROBLEMS, supra note 33, at 29 (the author will continue to use Judge
Posner's label throughout the remainder of the article as explained supra).
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The courts naturally undertook to apply by analogy the
common law which had been recognized as to other
substances which are somewhat similar in several
characteristics. This effort brought about complications,
because in many ways the analogies to wild, roving animals,
to percolating waters, and to minerals generally, were not
wholly accurate, and were somewhat misleading.
Furthermore, the courts seem to have been more interested
in selecting high sounding labels, which they assumed
almost automatically settled the law questions, than in
working out fundamental principles, whatever the
appropriate labels might be.8"

As authority for these words, Hardwicke cited one of the premier
pragmatic jurists, Justice Cardozo. ' It would be decades, however,
before courts embraced Justice Cardozo's pragmatic philosophy in
opinions rejecting the Hammonds rule. 2

3. Rejecting the Wild-Animal Analogy to Encourage
Underground Storage of Gas-Lone Star Gas

Co. v. Murchison

In 1962, a Texas case exhibited a pragmatic approach and in
so doing rejected the Hammonds rule. In Lone Star Gas Company v.
Murchison,83 the appellate court considered a "web of beliefs" similar
to the approach used by Justice White in 1897, which included
precedent, but only in light of prevailing policy considerations: "An
exegesis of the Hammonds opinion, when considered in the light of
present day development of the gas industry, is unimpressive."84 The
opinion relied on several law review articles exposing the fallacies of
the wild-animal analogy and emphasizing the policy arguments in
favor of rejecting the Hammonds rule. One authority cited in Lone
Star concluded, "The analogy between oil and gas and animals ferae
naturae is inappropriate and should not be allowed to result in

so Hardwicke, The Rule of Capture, supra note 21, at 399.
" Hardwicke, The Rule of Capture, supra note 21, at 399. Hardwicke notes that his idea,

"was forcibly expressed by Mr. Justice Cardozo" in Snyder v. Massachusetts, 291 U.S. 97, 114
n.10 (1934). Id.

82 Texas Am. Energy Corp. v. Citizens Fidelity Bank & Trust Co., 736 S.W.2d 25 (Ky. 1987).
83 353 S.W.2d 870 (Tex. Civ. App. 1962).

8 Id. at 879.
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decisions which would needlessly hinder an industry so vital to the
economy as the underground storage of natural gas." 5 Therefore, the
Texas court held that an owner of gas retained title after reinjecting
the gas into a well-defined reservoir for storage. This result fulfilled
the pragmatists' "practical and instrumental" aim to serve "the real
needs of real people." 6

4. A Pragmatic Approach to Trespass: Encouraging
Secondary Recovery of Oil-Railroad

Commission v. Manziel

In another Texas opinion decided in 1962, the same year as
Lone Star, the Texas Supreme Court assumed a pragmatic approach
in adopting a rule designed to serve another well-recognized goal-
encouraging secondary recovery of oil. In Railroad Commission v.
Manziel, 7 the Whelans and the Manziels were operators in a field
with rules providing for eighty acre production units.88 The wells were
to be located on that unit 660 feet from lease lines. 9 The Whelans
had unitized all of their leased properties but had no unitization
agreement with the Manziels.9 ° The Whelans planned a water-
flooding program designed to recover an estimated 930,000 barrels of
oil.9 ' To implement this plan, they had received an order from the
Railroad Commission permitting injection of water into a well located

85 Id. at 878 (citing Note, Oil and Gas-Mines and Minerals-Injector of Natural Gas into a
Natural Underground Reservoir Retains Title to the Gas: White v. New York State Natural Gas
Corp., 190 F. Supp. 342 (W.D. Penn. 1960), 40 TEx. L. REV. 290, 292 (1961)).

86 See supra notes 52-53 and accompanying text.
87 361 S.W.2d 560 (Tex. 1962).
88 Id. at 562.
89 Id.

90 The terms "unitization" and 'pooling" are often used interchangeably, however, the two
words do have different meanings and it is important to distinguish which term is meant. SMITH
& WEAVER, supra note 45, at 427. Pooling is the process of combining small tracts into an area
of sufficient size to merit a well permit under the field's applicable spacing rule. Id. at 427-28.
Pooling serves to reduce the economic waste of drilling and producing unnecessary wells, while
at the same time protecting the correlative rights of landowners in a drilling unit. Id. at 428.
Unitization is the process of combining all or a large part of the acreage of an entire field into
a unit, and may involve the joint operation of hundreds of individual drilling units covering
thousands of acres. Id. Unitization serves to increase the amount of oil and gas recovered from
a reservoir by allowing operators to choose the best production and development pattern for the
field as a whole, while simultaneously protecting the correlative rights of all the field's owners.
Id. at 428.

9' Manzeil, 361 S.W.2d at 564.
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only 206 feet from lease lines, rather than the 660 feet set forth in
the field rules.92

The purpose of the water-injection program was to recover oil
left in place after initial, or primary, recovery by sweeping water
towards one well.93 Because the injected water "spreads out radially
from the injection well bore,"94 water inevitably crosses lease lines. It
was this sort of "trespass" which the Manziels sought to prevent by
seeking to set aside the Railroad Commission's order.95

The Texas Supreme Court held that a trespass does not occur,
and an injunction will not lie, when secondary-recovery projects are
conducted pursuant to a valid commission order.9 In reaching that
result, the court weighed the interests of individual operators and
landowners against the public policy of encouraging secondary-
recovery operations:

It cannot be disputed that such operations should be
encouraged, for as the pressure behind the primary
production dissipates, the greater is the public necessity for
applying secondary recovery forces. It is obvious that
secondary recovery programs could not and would not be
conducted if any adjoining operator could stop the project on
the ground of subsurface trespass .... The technical rules
of trespass have no place in the consideration of the validity
of the orders of the Commission.97

While commentators generally have praised the Manziel
decision for promoting an accepted goal-encouraging secondary
recovery-one scholar has criticized the decision as stifling efforts to
prevent physical waste of oil and gas with a compulsory-unitization
statute.98 Professor Jacqueline Weaver has convincingly championed

92 Id.
93 Secondary recovery is a method of extracting oil, gas, or both when a reservoir is

approaching or has reached the exhaustion of natural energy. HOWARD R. WILLIAMS & CHARLES
J. MEYERS., OIL AND GAS TERMS 886 (7th ed. 1987). Fluid in the form of water, gas, air, or other
substance is injected into the formation through an input well. Id. The natural energy is then
removed from surrounding wells. Id.

94 Manziel, 361 S.W.2d at 564.
95 The court recognized that "if the irregular spacing is used, the life of the [Manziel's] well

would be reduced to three and one half to eight months" from thirty-two months. Id.
9 Id. at 568.
9 Id. at 568-69.
98 Jacqueline L. Weaver, The Politics of Oil and Gas Jurisprudence: The Eight-Six Percent

Factor, 33 WASHBURN L.J. 492, 510 (1994) [hereinafter Weaver, Politics of Oil and Gas
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the need for a compulsory-unitization statute in Texas.99 As she points
out, Texas is an anomaly as the largest producing state without such
a statute. 100 Even the court in Manziel recognized that if the field in
that case had been appropriately unitized by including the Manziels
in the agreement, the secondary-recovery efforts would have been
more efficient. 1 Equally significant, if the field had been uniformly
unitized, the trespass issue would have disappeared because
unitization in effect erases the lease lines between unitized owners.

According to Professor Weaver, the Texas Supreme Court
should have strictly applied common-law rules for trespass to force
the legislature to fulfill its duty to implement public policy by
enacting a compulsory-unitization statute. 0 2 But the court recognized
that by denying the injunction and allowing the authorized secondary-
recovery project to proceed, it was reinforcing public policy to
encourage the secondary recovery of oil as expressed in legislation. 10 3

Granting the injunction, on the other hand, would have frustrated the
legislature's policy by empowering "holdout" owners who refuse to join
voluntary-unitization agreements unless their unreasonable demands
are met. The Manziel opinion considered this holdout problem 10 4 in
quoting from an Illinois decision refusing to enjoin a water-flooding
program:

Jurisprudence].
99 See JACQUELINE L. WEAVER, UNITIZATION OF OIL AND GAS FIELDS IN TEXAS 257 (1986)

(discussing attitude of Texas courts toward unitization issues).
'oo WEAVER, Politics of Oil and Gas Jurisprudence, supra note 98, at 499. Texas does have

a voluntary unitization statute. 1949 TEx. GEN. LAWS, ch. 259 at 477-83 (codified at TEX. NAT.
RES. CODE ANN. §§ 101.001-101.052 (West 1993 & Supp. 1996)). However, that act provides the
Railroad Commission with only limited authority to approve unitization agreements. See
generally SMITH & WEAVER, supra note 45, at ch. 11 (discussing voluntary unitization act).

101 Manziel, 361 S.W.2d at 564. As the court noted in Manziel, because there was no
unitization agreement between the Manziels and the Whelans, "[tihe plan was not set up out
of a consideration of what pattern would result in the most recovery from the entire field; but
rather a plan was used that would result in the most recovery from that one lease." Id.

102 Weaver, Politics of Oil and Gas Jurisprudence, supra note 98, at 513. "Such statutes may
be more effective in promoting conservation than judicially created doctrines which try to fill
the vacuum in legislative policy making." Id.

103 Manziel, 361 S.W.2d at 569-70.
104 Holdouts reflect a form of strategic behavior that may prevent the parties from reaching

an agreement even when both could be made better off. A. MITCHELL POLINSKY, AN
INTRODUCTION TO LAW AND ECONOMICS 18 (2d ed. 1989). Holdouts can halt activities by refusing
to comply with an agreement unless demands are met. Id. Generally, these demands are in the
form of exorbitant prices reflecting the holdout's monopolistic power. See Harold Demsetz, When
Does the Rule of Liability Matter?, in ECONOMIC FOUNDATIONS OF PROPERTY LAW (Bruce A.
Ackerman ed., 1975); see also SMITH & WEAVER, supra note 45, 431 (describing several obstacles
to voluntary unitization, including holdouts).
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If a minority of one or more persons affected by the
operations could prevent it by refusing to join in the
agreement, they could then force the others to choose
between leaving a large part of the oil underground, or
consent to granting the dissidents an unreasonably large
percentage of the oil. In other words, the power to block a
repressure program by refusing to sign the unitization
agreement, would be the power to insist upon unjust
enrichment. 5

As Professor Weaver recognized, the danger in leaving to the
legislature the duty to resolve the issue of trespass, incident to
secondary-recovery projects, by enacting a compulsory-unitization
statute is that "the politics of conservation will stalemate change."' '

Indeed, Professor Weaver has thoroughly documented the disruptive
effects of the politics between the independents and the majors on
Texas pooling and unitization legislation.10 7 The Manziel decision does
not remove the need for a compulsory-unitization statute. Because the
field in Manziel had not been completely unitized, the water-flooding
plan did not ensure efficient recovery from the whole field, but only
from one lease.'l 8 This fact, coupled with Manziel's message in favor
of secondary recovery, should have convinced state legislators of the
need for such a statute. One can only speculate whether a different
decision in Manziel would have galvanized the political forces in the
legislature to a point of consensus necessary for passing an effective
compulsory-unitization statute.'09 To date, those disparate legislative

105Manziel, 361 S.W.2d at 570-571 (quoting Reed v. Texas Co., 159 N.E.2d 641,644 (Ill. App.
4d 1959)). See, e.g., Baumgartner v. Gulf Oil Corp., 168 N.W.2d 510, 518 (Neb. 1969) (stating,
"[Wihile we agree he had a perfect right to refuse to join the project, he should not be rewarded
because he did .... Neither should he be permitted to recover what he would have received if
he had assumed the risks of the project").

106 See Weaver, Politics of Oil & Gas Jurisprudence, supra note 98, at 514.
'07 Weaver, Politics of Oil & Gas Jurisprudence, supra note 98, at 537.
'08 Manziel, 361 S.W.2d at 564.

Texas Supreme Court decisions in the 1960s finally led to a pooling statute in Texas. See

TEx. NAT. RES. CODE ANN. §§ 102.001-102.112 (West 1993). However, as Professor Weaver
notes, that statute is narrow and badly needs reform before the benefits of pooling can be
realized for technological advances, including horizontal drilling and sandfracing. See Weaver,
Politics of Oil and Gas Jurisprudence, supra note 98, at 525. Professor Weaver cites the East
Texas injection program and the Boonsville episode as successful examples of courts lobbing
significant oil and gas issues to the legislature. Id. at 513. The East Texas injection program
was established as a result of the court's opinion in Goldsmith & Powell v. State, 159 S.W.2d
534 (Tex. Civ. App. 1942). In Goldsmith, the Texas Attorney General sued 155 operators in the
East Texas field to enjoin them from polluting the Neches river by discharging salt water and
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forces continue to block the passage of such a statute.110

Professor Weaver's criticisms of the Manziel approach, that the
court should have forced the legislature to enact a unitization statute
by strictly adhering to common-law conceptions of trespass, are in
accord with criticisms generally launched against legal theories
perceived as condoning the courts' consistent judicial usurpation of
the legislative role."' As described above, however, the pragmatic
approach promotes a particular process, not unbridled judicial
activism. The process includes directly identifying goals and policy
conflicts, weighing precedent and legislative mandates, and assessing
the effects of alternative courses of action. In Manziel, the court

chlorides from their oil wells. Id. at 511. The small operators could not afford to comply with
the ruling and sought the Railroad Commission's help. Id. In response to the small operators
disposal problem, the commission began the bonus allowable rule which assured that the costs
of building and operating a fieldwide salt water injection system would be recovered by varying
the bonus allowable to equal the cost of injection. Id. at 513. In response to the rule, the East
Texas Saltwater Disposal Company began injection operations in October 1942, serving all
operators in the field regardless of whether they were stockholders. Id.

In the Boonsville episode, the Texas legislature responded to the Supreme Court opinion
that conservation statutes, which prohibited the downhole commingling of oil and gas from
different strata, only authorized the commission to prorate oil and gas produced from a common
source of supply. Id. at 504 (citing Gage v. Railroad Comm'n, 582 S.W.2d 410 (Tex. 1979)). The
court further held that each stringer in the Boonsville field was a separate source of supply
which prevented the commission from prorating wells with commingled production. Id. The
commission began to deny all requests for commingling in order to maintain the integrity of the
prorationing system. Id. at 505. Eventually, the Texas legislature granted the commission the
authority to prorate production from commingled zones as if they were a single pool. See TEX.
NAT. RES. CODE ANN. § 85.053 (West 1993).

110 See Weaver, Politics of Oil and Gas Jurisprudence, supra note 98, at 537 n. 115 (discussing
political debate that prevents passage of a compulsory unitization bill in Texas). "TIPRO [Texas
Independent Producers and Royalty Owners Association] opposes any such bill which does not
require the unit operator to market the gas of the nonoperators on the same terms as the
operator's gas contract." Id. "The debate over this aspect of compulsory unitization is
reminiscent of the great Panhandle prorationing battles between the majors and independents
in 1930's." Id.

' The longstanding dispute between judicial restraint and judicial activism is often
characterized today as "interpretive" and "noninterpretive." See JOHN HART ELY, DEMOCRACY
AND DISTRUST: A THEORY OF JUDICIAL REVIEW 1 (1980). Interpretive judges decide constitutional
issues by confining themselves to "enforcing norms that are stated or clearly implicit in the
written Constitution." Id. Noninterpretive judges "go beyond that set of references and enforce
norms that cannot be discovered within the four corners of the document." Id. Advocates of
judicial restraint believe that it is not the function of the judiciary to strike down laws with
which the judge may disagree. SCHWARTZ, CURRENTS, supra note 43, at 381. It is the legislator,
not the judge, who has "the primary say on the policy considerations behind a regulatory
measure." Id. But see Linda Greenhouse, Farewell to the Oil Order in the Court: The Right Goes
Activist and the Center Is a Void, N.Y. TIMES, July 2, 1995, § 4, at 1 (noting that judicial
activism, "a phrase that conservatives once hurled as an epithet," now describes the opinions
of the United States Supreme Court's conservative block of justices).



1996] PRAGMATIC APPROACH TO OIL & GAS LAW 31

proceeds with this process and succeeds where the legislature has
failed to promote its own mandate in favor of secondary recovery.

Courts in other jurisdictions faced with the Manziel trespass
issue have engaged in a pragmatic process but reached different
results. For example, in Jameson v. Ethyl Corp.,112 the Arkansas
Supreme Court overtly identified the competing goals and assessed
alternative courses of action:

A determination that a trespass or nuisance occurs through
secondary-recovery processes within a recovery area would
tend to promote waste of such natural resources and extend
unwarranted bargaining power to minority landowners. On
the other hand, a determination that the rule of capture
should be expanded to cover the present situation could
unnecessarily extend the license of mineral extraction
companies to appropriate minerals which might be induced
to be moved from other properties through such processes
and, in any event, further extend the bargaining power of
such entities to reduce royalty payments to landowners who
are financially unable to "go and do likewise".... 13

In Jameson, the Arkansas court determined that the goals of
encouraging secondary recovery and protecting property rights could
be balanced if the denial of an injunction were conditioned upon
requiring compensation for excess oil and gas removed from
neighboring tracts through secondary recovery, as well as requiring
compensation for any special damages. As explained in Part II, it is
arguable whether Manziel would shield operators in Texas from
liability for damages in private trespass actions, or whether Manziel
only disallows an injunction when the Railroad Commission has
approved a secondary-recovery plan.114 Yet, in an effort to promote
secondary recovery, both Manziel and Jameson evince a pragmatic
process, informed by a "web of beliefs" inclusive of precedent and
policy. Moreover, in both instances, the courts are able to fashion
rules that promote secondary-recovery projects.

Although reaching different results, Jameson and Manziel, like

112 609 S.W.2d 346 (Ark. 1980).
-1 Id. at 351. As discussed in Part II infra, most jurisdictions have not totally shielded

operators from liability for approved secondary-recovery projects.
114 See supra, Part II, notes 131-33 and accompanying text.



32 J. ENERGY, NAT. RESOURCES, & ENVTL. L. [Vol. 16

Lone Star and Ohio Oil, demonstrate the value of a pragmatic
approach to decision making. Part II highlights the preferable
attributes of this pragmatic approach by reviewing other cases that
fail to follow its tenets. One example is a recent Texas case that
presented the opportunity for the court to clarify Manziel's effect on
common-law trespass suits between private parties. Other cases
consider the role in oil and gas jurisprudence of another classic
common-law rule, the Rule Against Perpetuities.

II. THE ANTITHESIS OF THE PRAGMATIC
APPROACH: MASKS AND MYOPIA

In the formative years of the Great Era, commentators
consistently called for a special jurisprudence for oil and gas, one
which would respond to prevailing policies rather than to
inappropriate common-law analogies.115 Such policies included
conserving natural resources and encouraging fair and efficient
production of oil and gas. As early as 1878, a litany of statutes
codified measures to achieve these goals.116 As described in Part I,
Ohio Oil, Lone Star, Manziel, and Jameson exemplified many courts'
promotion of policy by embracing a pragmatic approach to decision
making.117 The pragmatic approach was appropriate in the Great Era
for two reasons. First, unlike in other areas of the law, the
commentators and statutes attest to an early consensus about the
guiding policies. Second, because the technology and markets for oil
and gas evolved late in the Nineteenth Century, judges turning to the
common law encountered a paucity of applicable rules. Free from
direct precedent, courts could employ a pragmatic approach, which

115 In addition to the articles cited in Lone Star and others cited in the text, volumes were

written in the Great Era. In these articles, scholars consistently criticized cases for rigid
formalism and urged courts to assume more pragmatic approaches. See Veasy, Law of Oil and
Gas, supra note 74, at 454 (criticizing continued use of animal analogy in light of physical and
scientific knowledge); Walker, Fee Simple Ownership of Oil and Gas, supra note 78, at 125
(recognizing that early use of inappropriate analogies demands evolution of oil and gas law);
Hardwicke, Rule of Capture, supra note 21, at 399 (noting that adherence to high sounding
labels obscured fundamental questions); Walker, Property Rights in Oil and Gas, supra note 27,
at 370 (cited in Lone Star urging special jurisprudence for oil and gas); Summers, The Modern
Theory, supra note 28, at 5 (observing policy concerns in oil and gas production).

6 In that year Pennsylvania enacted the first conservation statute, which required plugging
and casing wells. Summers, The Modern Theory, supra note 28, at 1 n. 1. Similar legislation was
enacted in New York in 1879, in Ohio in 1883, and in West Virginia in 1891. Id.

117 See supra notes 65-114 and accompanying text.
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did no violence to strict notions of more formalistic decision making.
Unfortunately, as in Hammonds and other cases, judges

trained in the shadow of Langdell frequently overworked traditional
tools of logic, such as analogy, in answering questions spawned from
the birth of an industry unknown at common law. As described in
Part I, the Hammonds decision represents the antithesis of a
pragmatic approach by clinging to the wild-animal analogy to
construct a common-law pedigree. The text of that decision subverts
the pragmatic process by failing to weigh policy considerations, to
identify goals, or to consider factual differences undermining the logic
for the analogy.

Viewed in this manner, the approach in Hammonds can be
classified as myopic rather than pragmatic. However, one might also
accuse the Hammonds court of intentionally concealing the role of
policy. In fact, a leading oil and gas scholar criticized Hammonds, and
other early cases strictly adhering to the wild-animal analogy, as
being faulty for intentionally masking, rather than myopically
ignoring, the role of policy. In analyzing the analogies used by courts
to form differing theories of ownership in oil and gas, Professor
Summers concluded:

From fact analogies so different resulting in identical legal
conclusions, it becomes apparent that the real basis for these
decisions was something that did not appear in the language
of the opinions. These judges were aware of the economic
value of oil and gas after production. They disregarded such
physical facts of oil and gas, if any, as may have been
presented in the course of the proceedings .... In other
words, the decisions were clearly based upon a false
assumption of facts which pointed to the enforcement of a
policy of production and a disregard of the policy of
conservation."'

Whether these cases are characterized either as innocently
ignoring policy or as purposefully hiding the role of policy, Professor
Summers concluded correctly that they stifle development of a
coherent jurisprudence for oil and gas law: "Out of these few decisions
... there developed a rule of property law, an illegitimate progeny of

the policy of production, conceived in ignorance, and christened in

118 Summers, The Modern Theory, supra note 28, at 7-8.
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later years as the law of capture, which has lived in the minds of
many judges and lawyers to form an obstructive force in the
enactment as well as in the enforcement of conservation
legislation."119

A weak defense of those cases would include assertions of
ignorance about oil and gas properties and policies, a lack of
knowledge unavoidable in that early era. 120 Yet, that defense becomes
even weaker when, despite the passage of time and the evolution of
knowledge and technology, modern courts frequently revert to these
counterproductive approaches to decision making. Illustrating this
unfortunate regression is the recent treatment by courts of two classic
common-law rules, the doctrine of trespass and the Rule Against
Perpetuities.

A. The Trespass Example-Geo
Viking v. Tex-Lee Operating Co.

Thirty years after the Manziel decision, Texas courts recoiled
from revisiting the trespass/policy dichotomy in a pragmatic fashion
and rendered opinions that have created uncertainty about property

119 Summers, The Modern Theory, supra note 28, at 8. Several scholars, in addition to

Professor Summers, point to the rule of capture and the ownership-in-place doctrine as
hindering oil and gas jurisprudence, and consequently, the efficient production of natural
resources. See Polston, Doctrine in Disarray, supra note 61 (asserting that application of
ownership in place theory to minerals prevented development of sound body of law); Cohen,
Property Theories, supra note 62, at 337 (criticizing incorporeal interest in oil and gas for
preventing rapid and orderly development of resources ). But see KUNTZ, supra note 24, § 4.1,
at 113 (praising adoption of rule of capture in oil and gas law, regardless of its questionable
genesis). Professor Kuntz recognizes that originally the adoption of the rule of capture was due
to lack of scientific knowledge, "but the subsequent advance in scientific knowledge does not
necessarily lead to a different rule." Id. See also SMITH & WEAVER, supra note 45, at 5-7
(illustrating that the rule of capture worked well when treated as policy rather than a rule of
property).

20 See Sullivan, Oil and Gas Law in Montana, supra note 74, at 16. Professor Sullivan views
oil and gas jurisprudence as three distinct periods distinguished by relative knowledge:

[11n the evolution of a separate jurisprudence on oil and gas, the cases may
be distinguished on the basis of a early recognizable time sequence-before
1900, the era of definition and comparative ignorance of how oil occurs and
reacts when a well penetrates the reservoir; between 1900 and 1932-the era
of scientific awareness of the nature of petroleum and petroleum reservoirs
and the emergence of the conventional "unless" lease; from 1932 to the
present-the era of conservation.

Id. The ignorance defense loses cogency since most cases were decided when information and
scholarship were widely available.
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rights. In Geo Viking, Inc. v. Tex-Lee Operating Co.,121 the trespass
issue stemmed from a hydraulic fracturing, or "sandfracing,"
procedure. Tex-Lee sued Geo Viking for damages under the Texas
Deceptive Trade Practices Act claiming Geo Viking failed properly to
"frac" an oil well.'22 Fracing is designed to increase permeability and
production by breaking up tight oil and gas bearing formations.'23

Generally, a mixture of liquid and sand is injected into the formation,
creating cracks which are then propped open by the sand. These
cracks can extend for thousands of feet subsurface, raising the
trespass issue.124 Geo Viking countered Tex-Lee's claim by arguing
that if the fracing job had been performed as planned, it would have
extended beyond the boundaries of the unit.125 Therefore, GeoViking
requested a limiting instruction to the jury not to consider minerals
obtained by trespass in computing damages. The trial court refused
the request.

126

In resolving the propriety of refusing the jury instruction on
damages, a pragmatic approach would have required identifying the
policies and principles embraced in precedent and legislation, and
assessing their role in determining whether sandfracing constitutes
a trespass. Unlike the water-flooding project in Manziel, sandfracing
lacks express legislative blessing. 12 Pertinent Texas statutes do not

121 817 S.W.2d 357 (Tex. Ct. App. 1991), rev'd per curiam, No. 1992 WL 80263 (Tex. Apr. 22,

1992), withdrawn and writ of error denied as improvidently granted, 839 S.W.2d 797 (Tex.
1992).

122 Id. at 359.
123 Id. The fracing was performed on a well in the Austin Chalk Formation in Lee County,

Texas, "an extremely tight formation containing intermittent fractures which must be tapped
in order to obtain oil." Id. See infra note 128 (discussing advantages of sandfracing).

'12 Geo Viking, 817 S.W.2d at 359. The rapid development and improvement of recovery
technologies such as fracturing presents a variety of potential legal problems. The current
practice of using a larger casing to perforate and stimulate reservoirs has led to greater fracture
lengths and proppant concentrations. See Gary Cartwright, Tight Oklahoma Gas Sands Remain
an Attractive Play, OIL & GAS J., April 24, 1995, at 55. The extension of these fractures beneath
neighboring tracts suggests that the fractures themselves could constitute a trespass. See Terry
D. Ragsdale, Hydraulic Fracturing: The Stealthy Subsurface Trespass, 28 TULSA L.J. 311, 338
(1993) [hereinafter Ragsdale, Hydraulic Fracturing] (discussing whether a subsurface entry into
an offsetting property constitutes an actionable tort). See infra Part IV (discussing recent
technologies that raise new trespass concerns in oil and gas jurisprudence).

'2 Geo Viking, 817 S.W.2d at 359.
126 Id. at 363-64.
127 Weaver, Politics of Oil and Gas, supra note 98, at 524. Professor Weaver indicates that

the legislature's refusal to categorize fracing as a secondary-recovery operation prevents the
Railroad Commission from authorizing fracing procedures since "it is doubtful that it fits into
the category of cooperative agreements that the Railroad Commission can approve under §
101.011 of the voluntary unitization act." Id.
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classify sandfracing as a secondary-recovery project and thus, the
Railroad Commission had no authority to authorize the procedure.
Nevertheless, like secondary-recovery projects, there is no doubt that
fracing operations lead to more efficient production.' 28 Yet, with both
secondary recovery and fracing, the procedure involves a physical
intrusion of substances, including water and sand, onto a neighboring
tract. 129

Because the injected substances originate from procedures
conducted on the potential defendant's land, Professors Williams and
Meyers have proposed a "negative rule of capture," which would
preclude liability for trespass damages:

Just as under the rule of capture a landowner may capture
such oil or gas as will migrate from adjoining premises to a
well bottomed on his land, so also may he inject into a
formation substances which may migrate through the
structure to the land of others, even if it thus results in the
displacement under such land of more valuable with less
valuable substances.

130

128 Weaver, Politics of Oil and Gas, supra note 98, at 524. Hydraulic fracturing provides a

method of recovery in many situations where conventional recovery techniques fail. See
Chemical EOR: Enhanced Imbibition in Tight Reservoirs, ENHANCED ENERGY RECOVERY &
REFINING NEWS, July 1, 1995, available in WESTLAW, 1995 VL 8309057. Fracturing is often
chosen over other methods of recovery, particularly for high-permeability reservoirs, due to
productivity increases and the reduction of sand production. See R.G. Dusterhoft, Fracturing
High-Permeability Reservoirs Increases Productivity, OIL & GAS J., June 20, 1994, at 40.
Dusterhoft explains that:

A key element is the reduction of near well bore drawdown during
production. Drawdown, the difference between reservoir and production
pressures, is the driving force for flow into the well bore. As drawdown
increases because of higher production rates or depletion, formation
instability may cause fines and sand to migrate into the well bore region. A
greater well bore cadius reduces both radial velocity and drawdown.
Fracturing beyond the well bore region effectively bypasses the damages
zone, increasing the effective radius of the well bore and enabling higher
flow rates with lower drawdown pressure.

Id. See also John E. Smith, High Sand-Concentration Fracturing Treatments, WORLD OIL, Mar.,
1990, at 77 (recognizing that hydraulic fracturing is only technique in many areas that
substantially increases production).

129 See Ragsdale, Hydraulic Fracturing, supra note 124, at 346-47 (explaining that "[wlith
the advent of deep-penetrating, hydraulic fracturing operations in the past decade primarily in
tight reservoirs, the potential for an operator to effect a subsurface entry into an adjacent lease
is amplified").

130 WILLIAMS & MEYERS, supra note 24, § 204.5, at 60.
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In Manziel, the court sent mixed messages about its stance on
trespass damages between private parties. On the one hand, the

opinion limited the issue, stating "We are not confronted with the tort
aspects of such practices."'31 Given only this statement, Manziel could
be interpreted narrowly as simply prohibiting an injunction of a

commission-approved, secondary-recovery project, but not as
precluding liability for trespass.'32 Yet, because the opinion quotes the
Williams and Meyers' "negative rule of capture" with approval, it also
suggests that liability for trespass is precluded. The opinion further
concludes, "The technical rules of trespass have no place in the

consideration of the validity of the orders of the Commission.
Clearly Geo Viking presented Texas courts with the opportunity to
resolve these mixed messages. Unfortunately, the appellate court's
opinion short-circuits the trespass issue and the Texas Supreme
Court ultimately avoids it.

In upholding the trial court's refusal to give the limiting
instruction to the jury not to consider minerals obtained by trespass,
the appellate court allocated only one paragraph to the trespass issue
and decided it was "without merit."134 The opinion rests its ruling on
a curt recitation of the rule of capture and its accompanying remedy
for an aggrieved landowner, self-help. 35 In a concurring opinion,
Judge Cornelius only briefly acknowledged the trespass issue: "If Geo
Viking is responsible for depriving Tex-Lee of production, it cannot
defend on the basis that Tex-Lee might have secured some of that
production by [having trespassed] on someone else's land. That is a
matter between Tex-Lee and the other landowner. " 136

Only the dissenting opinion scrutinized the rule of capture as
applied to hydraulic fracturing. 137 In his dissent, Judge Grant noted

131 Manziel, 361 S.W.2d at 566.
132 See SMITH & WEAVER, supra note 45, at 476 (considering alternative interpretations of

Manziel).
13 Manziel, 361 S.W.2d at 568-69.
134 Geo Viking, 817 S.W.2d at 364.
13 Id. The self-help suggestion arises from early cases that admonished landowners

concerned about drainage to "go and do likewise." See Barnard v. Monongahela Natural Gas Co.,

65 A. 801, 802-03 (Pa. 1907) (recognizing ability of landowner whose tract was being drained
to protect himself by offset drilling).

136 Geo Viking, 817 S.W.2d at 364 (Cornelius, J., concurring). As indicated by Professor

Weaver, this concurrence may mean damages will be permitted for trespass. Weaver, Politics
of Oil and Gas Jurisprudence, supra note 98, at 523-24. Unfortunately, the Texas Supreme
Court allowed this ambiguous opinion to stand.

137 Geo Viking, 817 S.W.2d at 365 (Grant, J., dissenting).
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that the rule of capture applies only if the producing well does not
commit a trespass.13 Manziel is neither cited nor discussed. Instead,
the dissent relied on another Texas Supreme Court case, Gregg v.
Delhi-Taylor Oil Corp., which had, in dictum, determined that
fracing was similar to drilling a slant-well bottomed on a neighbor's
tract and would constitute a trespass. 4 ' Because in Geo Viking there
was evidence that the fracing process extended beyond the unit's
boundaries, Judge Grant concluded damages should be limited.14 '

In its initial opinion in Geo Viking, the Texas Supreme Court
agreed with the dissent.'4 2  Although not mentioning policy
implications or Manziel's mixed messages, the opinion briefly
embraced a rule that sandfracing beyond lease lines "constitutes a

138 Id. at 365-66 (Grant, J., dissenting).
13' 344 S.W.2d 411 (Tex. 1961).
140 Geo Viking, 317 S.W. 2d at 365 (citing Gregg, 344 S.W.2d at 416). In addition to Gregg,

there were three other Texas opinions involving the same plaintiff, Delhi-Taylor, collectively
referred to as the Delhi-Taylor cases. Delhi-Taylor Oil Corp. v. Holmes, 344 S.W.2d 420 (Tex.
1961); Delhi-Taylor Oil Corp. v. Gregg, 337 S.W.2d 216 (Tex. Civ. App. 1960), affd, 344 S.W.2d
411 (Tex. 1961); Holmes v. Delhi-Taylor Oil Corp., 337 S.W.2d 479 (Tex. Civ. App. 1960), rev'd,
344 S.W.2d 420 (Tex. 1961). In Gregg v. Delhi-Taylor Oil Corp., Delhi-Taylor owned a mineral
lease adjacent to Gregg's lease. Gregg drilled a gas well 80 feet to the south and 37.5 feet to the
east of Delhi-Taylor's lease and planned to perform a hydraulic fracture operation to increase
productivity. Gregg, 344 S.W.2d at 412. In Delhi-Taylor Oil Corp. v. Holmes, Holmes drilled a
well on his mineral lease, a tract only 30 feet wide, and like Gregg planned to perform a
hydraulic fracture operation on the well. Delhi-Taylor Oil Corp., 344 S.W.2d at 420. Gregg and
Holmes arrived as companion cases before the Texas Supreme Court on the issue of whether
the Railroad Commission had primary jurisdiction to hear the case. The court concluded that
they had jurisdiction to hear cases concerning hydraulic fracture subsurface trespass and that
the allegations were sufficient to raise the issue. Gregg, 344 S.W.2d at 416. The court in
determining whether hydraulic fracturing constitutes a trespass held, "entry upon another's
land need not be in person, but may be made by causing or permitting a thing to cross the
boundary of the premises." Id. In dictum, the court compared subsurface trespass by hydraulic
fracturing to slant well drilling. Id.

Slant well drilling began in the 1930s as a result of technological advances, such as the
whipstocks, "which permitted the drillers to deviate a wellbore toward a neighboring property
line." See Ragsdale, Hydraulic Fracturing, supra note 124, at 319 (tracing history of directional
well subsurface trespass). The advent of directional drilling tools allowed operators to "engage
in sneaky, but intentional, subsurface trespasses." Id. The East Texas Field "slant hole" scandal
in the 1960s put an end to the abuses. Id. In response to the directional drilling controversies,
"many state conservation agencies began enforcing requirements that operators take and keep
inexpensive surveys indicating the angle of deviation at specified drilling depths." Id. Today,
many technological advances are raising similar allegations of subsurface trespass issues
previously resolved by these state agencies. Id.

141 Geo Viking, 817 S.W.2d at 365 (Grant, J., dissenting). Justice Grant originally wrote the
majority opinion but changed his mind on motion for rehearing.

142 Geo Viking, Inc. v. Tex-Lee Operating Co., No. D-1678, 1992 WL 80263, at *2 (Tex. Apr.
22, 1992).
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subsurface trespass."143 Six months later, the court withdrew that
opinion and denied the application for writ of error with the
noncommittal statement that "we should not be understood as
approving or disapproving the opinions of the court of appeals
analyzing the rule of capture or trespass as they apply to hydraulic
fracturing."144

The Geo Viking opinions represent the antithesis to a
pragmatic approach. The appellate court opinion, in a myopic mode
reminiscent of the Hammonds decision, invoked the rule of capture
without considering the policy conflicts of protecting the rights of
property owners and promoting hydraulic fracturing to ensure
efficient production, or the physical distinctions between hydraulic
fracturing, conducting secondary recovery, and drilling an initial well.
Or, as advanced by Professor Summers above, perhaps the opinion's
myopia is merely a ruse for advancing the policy of production. By
belatedly denying the application for writ of error, the Texas Supreme
Court deprived Texas jurisprudence of the guidance provided by its
first opinion. This side-step suggests that the court recognized that a
finding of trespass would discourage hydraulic fracturing and hinder
development. The court, rather than overtly address policy, masked
its role by simply allowing the lower court's ambiguous opinion to
stand. 145

By failing to adopt the tenets of a pragmatic approach, the Geo
Viking opinions illustrate its very value. A pragmatic approach would
require: (1) identifying the competing policies, including encouraging
efficient production and protecting the correlative rights of
landowners; (2) assessing the effects of available courses of actions in
light of policy and precedent, including the Manziel and the Delhi
cases; and (3) articulating standards or rules to clarify the relative

i43 Id.
'" Geo Viking, 839 S.W.2d at 798.
145 See Weaver, Politics of Oil and Gas Jurisprudence, supra note 98, at 524. Professor

Weaver reveals the court's effort at masking the role of policy by comparing Geo Viking to
Manziel. In attempting to explain the Texas Supreme Court's change of mind Weaver suggests:

Return to the excerpt of the court's opinion in Manziel, substituting
"hydraulic fracturing" for "secondary recovery." To paraphrase the resulting
excerpt, it is obvious that fracturing operations could be encouraged and
that they will not occur if adjoining operators can stop them on the ground
of subsurface trespass. The proper measurement of damages at issue in the
Geo Viking case implicates much larger public policy matters affecting the
ultimate recovery of oil and gas in Texas.
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rights of owners and operators. Pursuant to this pragmatic process,
the courts could have encouraged fracturing techniques by relying on
Manziel's rejection of the "technical rules" of trespass in oil and gas
secondary recovery, and by expressly adopting the Williams and
Meyers' "negative rule of capture" precluding tort liability. On the
other hand, a pragmatic judge might have weighed the precedential
value of the Delhi cases recognizing trespass liability, and
distinguished Manziel because of the lack of legislative approval for
hydraulic fracturing. 146 Under this approach, the policy conflicts could
have been balanced by adjusting the remedies as in a nuisance cause
of action, by denying an injunction but requiring damages.'47

Following this trajectory would have placed Texas in line with the
treatment of the trespass issue in most other jurisdictions. 4 '

By failing to engage in the pragmatic process the courts
deprived Texas jurisprudence of "practical certainty" on the trespass
issue. Without this certainty, operators cannot ascertain whether, and
to what extent, trespass damages should figure into their cost/benefit
analysis before fracing a well. This uncertainty raises transaction
costs, decreases the incentive for exploration and development of oil
and gas, and ensures a multiplicity of subsequent lawsuits.

B. The Rule Against Perpetuities

Manziel's rejection of the "technical" common-law rules of
trespass would have gratified scholars in the Great Era who called for

146 Weaver, Politics of Oil and Gas Jurisprudence, supra note 98, at 525. As discussed earlier,
Professor Weaver believes this approach would force the legislature to amend the MIPA to
permit effective use of new technologies, including horizontal drilling and hydraulic fracturing.
Id.

147See Jameson, supra notes 112-14 and accompanying text; see generally SMITH & WEAVER,
supra note 45, § 11.71C] (noting that "prevailing right of judicial opinion is that tort liability
exists in private lawsuits for damages caused by a unit's operation").

148 See, e.g., Jameson v. Ethyl Corp., 609 S.W.2d 346 (Ark. 1980) (balancing goals of
encouraging secondary recovery and protecting property rights by requiring compensation for
excess oil and gas removed from neighboring tract); Tidewater Oil Co. v. Jackson, 320 F.2d 157
(10th Cir. 1963), cert. denied, 375 U.S. 942 (1969) (recognizing recovery of damages caused by
adjacent water flooding operations); Baumgartner v. Gulf Oil Corp., 168 N.W.2d 510 (Neb. 1968)
(denying willful trespass to owner refusing to join unitization project); see also 2 SMITH &
WEAVER, supra note 45, at 481 n.136 (acknowledging that negative rule of capture has not
developed as projected by Williams and Meyer); Vitauts M. Gulbis, Annotation, Rights and
Obligations, With Respect to Adjoining Landowners, Arising Out of Secondary Recovery of Gas,
Oil and Other Fluid Minerals, 19 A.L.R. 4th 1182 (1994) (analyzing state and federal cases
which have determined rights and obligations arising from secondary recovery operations).


