






SECTION 2 OF THE FOURTEENTH AMENDMENT

cision simply eliminated one set of circumstances in which Section 2
would apply; neither repudiated the continuing force of its core guar-
antee where the predicate conditions are met.

One can argue until the constitutional cows come home about
whether the individuals who framed Section 2 contemplated its appli-
cation to anything other than a denial or abridgment of the voting
rights of the recently freed slaves. In The Slaughter-House Cases429

and Strauder v. West Virginia,430 for example, the Court declared that
the Fourteenth Amendment's "aim was against discrimination be-
cause of race or color,"431 and that it "doubt[ed] very much whether
any action of a State not directed by way of discrimination against the
negroes as a class, or on account of their race, will ever be held to
come within the purview of" Section 5 of that Amendment.432 Those
narrow readings have long since given way to a more sweeping recog-
nition that "equal" means equal for all 433 and that Section 5 conferred
on Congress "the same broad powers expressed in the Necessary and
Proper Clause,'434 powers that amply supported a congressional de-
termination that literacy tests were impermissible.435

There is no sound reason to believe that the Court would hold
differently regarding the reach of Section 2 or that Congress, assuming
a need for legislative action, would not apply the prohibition in a simi-
lar, sweeping manner. In fact, Section 2 seems to compel this conclu-
sion, "for its language plainly and unambiguously covers a wider
field." 436 And, as we have already noted, Section 2 does so in ways a

case decided the same day, the Court held another attempt "to have the Nineteenth
Amendment declared void" was not justiciable. Fairchild v. Hughes, 258 U.S. 126, 129
(1922).

429. 83 U.S. (16 Wall.) 36 (1872).
430. 100 U.S. 303 (1879).
431. Id. at 310.
432. Slaughter-House, 83 U.S. (16 Wall.) at 81.
433. Given way, that is, grudgingly, and only relatively recently. The Court's statement

in Reed v. Reed, 404 U.S. 71 (1971), that "mandatory preference" for "members of either
sex over members of the other ... make[s] the very kind of arbitrary legislative choice
forbidden by the Equal Protection Clause of the Fourteenth Amendment," id. at 76, may
have presaged a new era for treatment of gender. But it should be assessed as a historical
matter in the contexts provided by cases like Hoyt v. Florida, 368 U.S. 57 (1961), where a
unanimous Court declared "[d]espite the enlightened emancipation of women from the
restrictions and protections of bygone years" a "woman is still regarded as the center of
home and family life." Id. at 61-62.

434. Katzenbach v. Morgan, 384 U.S. 641, 650 (1966) (citing U.S. CoNsT. art I, § 8, cl.
18).

435. See id. at 649-52 (characterizing the issue as one of congressional power and de-
claring the holding in Lassiter, which found such tests constitutional, "inapposite").

436. MATHEws, supra note 301, at 16.
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court, willing to face up to the section's clear commands, would pre-
sumably find compelling. Section 2 inescapably mandates that if, as
part of the state's inherent power, it does "deny" or "in any way
abridge" voting rights, certain consequences shall follow; "the word
'shall' is ordinarily '[t]he language of command.' '437 Indeed, the
Court's treatment of similar constitutional provisions leads one to be-
lieve it would not hesitate to so parse Section 2, regardless of the
consequences. 438

The transition from the original understanding that the franchise
is a mere political privilege to its current status as a fundamental right
does not alter the analysis. If anything, the constitutional history and
cases following the ratification of the Fourteenth Amendment rein-
force this impression. Constitutional amendments were required to
force the states to extend the voting franchise in the states to blacks439

and women,440 lower the voting age from twenty-one to eighteen,441

and abolish the poll tax.442 And states still remain free, at least as a
constitutional matter,443 to impose literacy requirements, consistent

437. Anderson v. Yungkau, 329 U.S. 482,485 (1947) (quoting Escoe v. Zerbst, 295 U.S.
490, 493 (1935)). As one of the standard treatises indicates, "fuinless the context otherwise
indicates the use of the word 'shall' (except in its future tense) indicates a mandatory in-
tent. Even the permissive word 'may' is interpreted as mandatory when the duty is im-
posed upon a pubic official and his act is for the benefit of a private individual." 1A
NORMAN J. SINGER, SUTHERLAND STATUTORY CONSTRUCTION § 25.04 (Sands 4th ed., rev.
1985) (footnotes omitted).

438. See, e.g., Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919 (1983) (re-
quirement in Presentment Clauses, U.S. CONST. art. I, § 7, cl. 2-3, that President "shall"
consider all "legislative acts" cannot be evaded by "legislative veto"); Northern Pipeline
Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982) ("inexorable command" of
Article III that the judicial power "shall be vested" in courts "having the attributes pre-
scribed" in Article III invalidates broad jurisdictional grant of Bankruptcy Act of 1978,
Pub. L. No. 95-598, 92 Stat. 2549).

439. U.S. CONST. amend. XV.
440. Compare U.S. CONsT. amend. XIX with Minor v. Happersett, 88 U.S. (22 Wall.)

162, 173 (1874) ("So important a change in the condition of citizenship as it actually ex-
isted, if intended, would have been expressly declared.").

441. Compare Oregon v. Mitchell, 400 U.S. 113, 124-31 (1970) (opinion of Black, J.)
(Congress may not direct states to lower the voting age in state elections) with U.S. CONsT.
amend. XXVI.

442. U.S. CONsT. amend. XXIV. The Twenty-Fourth Amendment was, however, ar-
guably unnecessary given the Court's statement in Harper v. Virginia State Bd. Elections,
383 U.S. 663 (1966), that "[t]o introduce wealth or payment of a fee as a measure of a
voter's qualifications is to introduce a capricious or irrelevant factor" regardless of "the
degree of discrimination." Id. at 668.

443. Compare Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45, 51 (1959)
(literacy test "has some relation to standards designed to promote intelligent use of the
ballot") with Mitchell, 400 U.S. at 131-34 (opinion of Black, J.) (literacy test ban in Voting
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SECTION 2 OF THE FOURTEENTH AMENDMENT

with their status as the primary actors in franchise matters, absent an
express constitutional prohibition or intervening congressional action.

Professor Van Alstyne's insistence that Justice Harlan was wrong
about the scope of Section 1 also misses the point. Simply because the
equal protection guarantee governs voting matters says nothing about
the inherent authority of the states over the voting franchise. One
person, one vote is a matter of equal protection, not due process; as
the Court stressed in McPherson, "The right to vote in the States
comes from the States, but the right of exemption from the prohibited
discrimination comes from the United States." 444 The now fundamen-
tal right to vote in federal elections, in turn, flows from certain as-
sumptions made about the meaning of the language in other
constitutional provisions that imply (without expressly mentioning)
such a right,445 and not from any sense that states have lost all inher-
ent authority in electoral matters.

All of this analysis is arguably tangential to term limit matters,
since the question is not whether an individual will vote, but for whom
the vote will be cast. As will be discussed shortly, we believe the in-
terrelationship between the right to vote and the right to be a candi-
date is susceptible to a "deny" or "in any way abridge" treatment
within the meaning of Section 2. As a practical matter, that is enough
to invoke Section 2's penalties: To the extent that state-imposed limits
are constitutional, Section 2 applies.

The more important question at this juncture is whether Section 2
addresses the authority of the states to impose additional qualifica-
tions. We think it does for two reasons. As an initial matter, the prin-
ciple most courts and commentators derive from Powell-that the
Qualifications Clauses exhaust the issue446-is suspect if one recog-
nizes that Section 2 is a post-Article I recognition of, and expansion
on, the inherent power of the states to control the interrelated ques-
tions of individual franchise and political candidacy. More fundamen-
tally, if federal authority over the time, place, and manner of elections
includes the ability to require election by district-as Ex parte Siebold
suggests447-Section 2's edict applies when the states take actions that

Rights Act Amendments of 1970, Pub. L. No. 91-285, 84 Stat. 314, a valid exercise of the
Enforcement Clause powers of the Fourteenth and Fifteenth Amendments).

444. McPherson, 146 U.S. at 38.
445. See, e.g., Wesberry v. Sanders, 372 U.S. 1, 7-8 (1964) (noting "command" of Arti-

cle I, Section 2 of the Constitution that Representatives be chosen "by the People").
446. See supra text accompanying notes 170-173.
447. See supra text accompanying notes 207-209.
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differ in no material respect from that which the Congress accom-
plished when it carved the states into districts.

The commands of Section 2, accordingly, must be accounted for
in any debate about whether state-imposed term limits are constitu-
tionally permissible. The case for Section 2 is by no means conclusive.
But it certainly adds force to the argument for a state power to add
qualifications, a constitutional impetus that is especially important in
light of the questions we have identified regarding other, more tradi-
tional approaches to the term limits question.

B. State-Imposed Term Limits: Abridgments of the Franchise?

Whether or not Section 2 is a bulwark in the case for the constitu-
tionality of term limits, if term limits are by any means found constitu-
tional, a second question must be addressed: what are the
implications of such a "victory"? Obviously, a state's term limits
would have a substantial impact on the political fortunes of incum-
bents who reach the end of the time allowed them by the state. The
nature and duration of that impact will vary with the jurisdiction. The
question for our purposes is whether the effects of a given term limit,
as a matter of constitutional law, "deny" or "in any way abridge" the
right to vote, either as a matter of Section 2's original purpose and
intent, or as a valid construction in this age.

Regardless of how one characterizes its underlying purpose,448

the operative dimension of Section 2 was a "gentle and persuasive"
attempt to "hold[] out to all the advantage of increased political
power as an inducement to allow all to participate in its exercise." 449

The means by which that end would be attained in recalcitrant states
was to enact a constitutional and, eventually, statutory mandate im-
posing a reduction in representation for those states that prevented
the freedmen from voting. Viewed strictly in this manner, Section 2
seemingly does not apply to term limits: whatever else might be said
about them, term limits do not bar voters from the polls. Rather, they
merely restrict the voters' choices by disqualifying certain individuals
as a result of prior service of a particular length.

The language of Section 2, however, does not limit either its force
or effect to simple denials. Rather, it is triggered by either a denial or
an abridgment in any way, a sweep that seems to include within its

448. That is, as discussed supra at text accompanying notes 311-314, did the framers
care about whether the freedmen voted, or were their purposes fundamentally political?

449. Report of the Joint Committee on Reconstruction, 39th Cong., 1st Sess. 8 (June 8,
1866), in Alvins, supra note 287, at 94.
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SECTION 2 OF THE FOURTEENTH AMENDMENT

ambit any measure that restricts the ability to vote for a particular
candidate for federal representative. This is entirely consistent with
Madison's sentiment that "[a] Republic may be converted into an aris-
tocracy or oligarchy as well by limiting the number capable of being
elected, as the number authorized to elect." 450 More importantly, it is
also within the contemplation of any number of decisions of the Court
that treat the right to vote, and the implications of any "abridgment"
of that right, in an expansive manner.

One obvious question is how the framers of the Fourteenth
Amendment viewed denials or abridgments. Senator Howard, re-
sponding to a question, explained "abridged" this way:

I suppose it would admit of the following application: a State
in the exercise of its sovereign power over the question of suffrage
might permit one person to vote for a member of the State Legisla-
ture, but prohibit the same person from voting for a Representative
in Congress. That would be an abridgment of the right of suffrage;
and that person would be included in the exclusion, so that the rep-
resentation from the State would be reduced in proportion to the
exclusion of persons whose rights were thus abridged. 451

Further, Howard maintained:
It is not an abridgment to a caste or class of persons, but the

abridgment or the denial applies to the persons individually.... It
applies individually to each and every person who is denied or
abridged, and not to the class to which he may belong. It makes no
distinction between black and white, or between red and white, ex-
cept that if an Indian is counted in he must be subject to taxation.452

Howard, quoting from Madison, stressed that "'those who are to be
bound by laws ought to have a voice in making them.' ' 453 Then, in
response to an inquiry by Senator Sumner as to whether Section 2
would be "applicable to all without distinction or color," Howard re-
plied, "Certainly it is, and whether they can read and write or not."454

This suggests that as a simple, historical matter, Section 2 would
apply when the terms of Representatives are limited. An individual
voter would, for example, be subject to a clear prohibition: she could
not vote for candidate X. Actually, she could not vote at all, for when
Senator Johnson asked, "[f]emales as well as males," Howard drew
the line:

450. 2 Farrand, supra note 63, at 250.
451. CONG. GLOBE, 39th Cong., 1st Sess. 2767 (1866).
452. Id.
453. Id. (quoting Notes on Suffrage, written at different periods after his retirement

from public life, in 4 LETTERS AND OTHER WRITINGS OF JAMES MADISON 21, 25 (1865)).
454. Id
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I believe Mr. Madison was old enough and wise enough to take
it for granted there was such a thing as the law of nature which has a
certain influence even in political affairs, and that by that law wo-
men and children were not regarded as the equals of men. Mr.
Madison would not have quibbled about the question of women's
voting or of an infant's voting. He lays down a broad democratic
principle, that those who are to be bound by the laws ought to have
a voice in making them; and everywhere mature manhood is the
representative type of the human race.455

More importantly, the impact of the restriction would be uneven.
Voters in a district where the incumbent has not served the magic
number of years would, inevitably, have a greater degree of choice
than those in a district where the representative has reached the end
of the eligibility line. In a similar vein, voters in a state where the bar
is absolute would be burdened in ways distinct from those in states
where the prohibition is more flexible, either as a matter of renewed
eligibility after a period of non-service or where the opportunity to be
elected as a write-in candidate is available. In each instance, states "in
the exercise of their sovereign power" abridge the right of "individu-
als" to vote for the candidates of their choice.

There are, in addition, at least three distinct bases in the decisions
of the Court for considering any one of the fifteen state term-limit
provisions currently in force to be a denial or abridgement of the right
to vote. The first, and most straightforward, is the Court's recognition
that "[r]estrictions on access to the ballot burden . . . 'the right of
qualified voters... to cast their votes effectively."' 456 Time and again,
the Court has characterized any limit of the voters' choice of the can-
didates available as an impairment of the voters' ability to express
their political preferences. 457 For example, the Court assures us that
"[t]he right to vote freely for the candidate of one's choice is of the
essence of a democratic society, and any restrictions on that right
strike at the heart of representative government." 458 It is therefore
unsurprising that any method by which candidacy is regulated must

455. Id.
456. Illinois Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 184 (1979) (quot-

ing Williams v. Rhodes, 393 U.S. 23, 30 (1968)).
457. Id. See also Buckley v. Valeo, 424 U.S. 1, 94 (1976) ("[State ballot access laws]

were, of course, direct burdens not only on the candidate's ability to run for office but also
on the voter's ability to voice preferences .... ); Lubin v. Panish, 415 U.S. 709, 716 (1974)
("The right of ... an individual to a place on a ballot is entitled to protection and is
intertwined with the rights of voters."); Williams v. Rhodes, 393 U.S. 23, 31 (1968) ("[T]he
right to vote is heavily burdened if that vote may be cast only for one of two parties at a
time when other parties are clamoring for a place on the ballot.").

458. Reynolds v. Sims, 377 U.S. 533, 555 (1964).

HASTINGS LAW JOURNAL [Vol. 45
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"pass muster against the charge of... abridgment of the right to
vote." 459

We doubt Judge Dwyer had Section 2 in mind when he wrote his
opinion in Thorsted, and it may well be that he would reassess the
language employed in the light of what we are about to say. We find it
significant, nevertheless, that he characterized the effect of the Wash-
ington measure in precisely this manner.

The operative section of the opinion begins with the declaration
that "The cases holding that neither the states nor Congress may add
to the Article I qualifications for service in Congress all rest on the
same foundation: the constitutional rights of voters in the United
States to elect legislators of their choice. '460 Judge Dwyer then quotes
substantial passages from Powell and concludes by stating, in no un-
certain terms, "As Powell... and the other authorities cited above
make clear, the voters' freedom to choose federal electors must not be
abridged by laws that make qualified persons ineligible to serve."'461 It
is of no particular significance, at least for our purposes, that Judge
Dwyer found the Washington measure unconstitutional. Our concern
in this Article is, after all, only partially a question of whether state-
imposed limits can withstand constitutional scrutiny. What is striking
is that Judge Dwyer sensed, as we have suggested, that the Washing-
ton measure abridged the right to vote. Indeed, that finding is argua-
bly all the more significant because it was reached reading much the
same evidence we have marshalled on the nature of the rights to vote
and be a candidate, and without what might otherwise have been the
disquieting spectre of Section 2 sanctions.

Second, states that do not enact limits may be left with a pre-
ferred class of voters whose options are not restricted by the reduction
in choices of voting. Within those states that do enact limits, some
voters are more and some are less restricted, as the citizens of some
states may more often vote for incumbents than the citizens of other
term-limiting states. To the extent that a state's term limit law creates
a preference for the voters of other states, that state has denied or
abridged the right of its citizens to vote. Such a preference is constitu-
tionally suspect. The Court has stated, in suggestive terms, that

[t]he concept of "we the people" under the Constitution visualizes
no preferred class of voters but equality among those who meet the
basic qualifications. The idea that every voter is equal to every

459. Moore v. Ogilvie, 394 U.S. 814, 818 (1964).
460. Thorsted v. Gregoire, 841 F. Supp. 1068, 1077 (1994).
461. Id. at 1078 (emphasis added).
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other voter in his State, when he casts his ballot in favor of one of
several competing candidates, underlies many of our decisions. 462

This principle, disfavoring preferences between voters of different
classes in elections for national office, may also be restated as a form
of the question posed in Baker v. Carr, by shifting the focus slightly
from "counties" to "states": "[t]he injury ... [wa]s that this classifica-
tion disfavors the voters in the [states] in which they reside, placing
them in a position of constitutionally unjustifiable inequality vis-a-vis
voters in irrationally favored [states]. 463

Preferences creating divisions of states into those with and with-
out term limits and among states with various forms of limits need not
violate the Equal Protection Clause. The principles of equal protec-
tion would not be violated if, for instance, the courts were to find a
preference was not subject to strict scrutiny or promoted a vital state
interest by the least offensive means.464 Even so, a preference would
amount to some diminution of the right to vote among those whose
choice of candidate is in any way reduced. Such abridgment may be
properly described as a right denied a voter who sought to cast a bal-
lot for an individual and was thwarted by the regulation. The prohibi-
tion is made the more obvious because voters in other states will be
allowed to vote for candidates who have served the same number of
terms. The diminution may also properly be said to abridge the right
to vote of all voters, whether or not they truly intended to cast such a
vote. From this denial or abridgment, we believe a case can be made
that invoking the penalty provisions of Section 2 is, if not necessary,
certainly appropriate.

Third, the meetness of such a punishment is suggested by most
observers' recognition that Section 2 had a quite narrow, and arguably
sinister, purpose, "Protecting the Republican hegemony in Congress,
quite aside from any long-term effort to secure the right to vote
against arbitrary discrimination by the states. '465 Indeed, resort to
Section 2 seems especially appropriate if one assumes it offers en-
trenched office holders arms with which to combat pernicious at-

462. Gray v. Sanders, 372 U.S. 368, 379-80 (1963).
463. Baker, 369 U.S. at 209.
464. Thus, a deprivation resulting from a term limit might be similar to the Court's

view of the equal protection claim in Clements v. Fashing, 457 U.S. 957, 964-70 (1982),
where it held that a state constitutional provision prohibiting a judge from running for state
office during his term did not violate the Equal Protection Clause, even though it required
the resignation of elected officials who ran for another office, id. at 970-72. Cf Illinois Bd.
of Elections, 440 U.S. at 173 (signature requirement for ballot petition violated equal
protection).

465. Van Alstyne, supra note 4, at 44.
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tempts to deny them their sinecures. As we have noted more than
once, the assumption that Congress would be unwilling to undertake
this fight is by no means as sound as term limit proponents might wish;
indeed, the incentives might run in the other direction if the assump-
tions term limit supporters make about "career politicians" are true.

The application of Section 2 to term limits is then outside its in-
tended parameters only if one embraces an extraordinarily limited
view of its objectives. Any argument that Section 2 must be limited to
matters involving the voting rights of African-Americans must, of
course, give way in the face of the Court's abandonment of similar
limitations on Section 1. Indeed, this understanding of Section 2's po-
tential scope is consistent with the approach espoused by Professor
Bickel when he stressed, in his discussion regarding Brown v. Board of
Education,466 that "we are dealing with a constitutional amendment,
not a statute"467 and found nothing inconsistent between an acknowl-
edgment that Congress did not contemplate immediate cessation of
discrimination in the schools in 1866 and the recognition that the
Fourteenth Amendment's "general terms" could in fact eventually
embrace that result.

More tellingly, this view of Section 2 explains why Professor
Flack would characterize his discussion of "the second, third, and
fourth sections of the Amendment" as an attempt "to discover, if pos-
sible, any cause or causes which might have had weight in inducing the
people to accept the Amendment, and not so much for their intrinsic

466. 347 U.S. 483 (1954).
467. Bickel, supra note 374, at 59. Thus, while Professor Wechsler's critique of Brown

still stings, see Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73
HARV. L. REv. 1, 33-35 (1959), most "originalists" tend to back away from a strict applica-
tion of their principles when Brown rears its head. Compare ROBERT H. BORK, THE
TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 143 (1990) ("a judge is
to apply the Constitution according to the principles intended by those who ratified the
document") with id at 324 ("I have always supported the proposition that racial segrega-
tion by government is unconstitutional") and Robert H. Bork, Neutral Principles and Some
First Amendment Problems, 47 IND. L.J. 1, 14 (1971) (framers of Fourteenth Amendment
intended for the Court to "secure against government action some large measure of racial
equality"). Mr. Bork's alternate "rationale" for Brown is, and must remain, at odds with
the actual practices, see Bickel, supra note 374, at 56-65 (summarizing his findings about
practices tolerated by the Amendment's framers), and avowed intent, see supra text ac-
companying notes 292-293 (concessions by Senator Howard), of the individuals who
framed the Fourteenth Amendment. Interestingly, some of the most eloquent statements
recognizing the need for appropriate flexibility pop up in the oddest places. See, e.g., Wil-
liam H. .Rehnquist, The Notion of a Living Constitution, 54 TEx. L. REv. 693, 694 (1976)
("The framers of the Constitution wisely spoke in general language and left to succeeding
generations the task of applying that language to the unceasingly changing environment in
which they would live.").
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value. '468 As Justice Harlan stressed, Section 2 made the Fourteenth
Amendment "palatable" for two reasons. It did not, as a fundamental
matter, purport to interfere with the states' intrinsic right to control
the franchise. And it gave those states that decided to defy the sup-
posed national "consensus" that freedmen should vote a clear warning
of the consequences flowing from such a determination.

These rationales find their counterparts in state-imposed term
limits, assuming such limits are otherwise deemed constitutionally per-
missible. Term limit laws articulate a fundamental belief that the
states themselves control an important aspect of the franchise, the eli-
gibility of an individual to seek office. And they are available to and
exercised by the states with full recognition that they have a collateral
price.

C. Section 2 in Action: Some Initial Thoughts

We have not discussed Section 2's implications for limits on the
terms of "the Executive and Judicial officers of a State, or the mem-
bers of the Legislature thereof" for three reasons. As a threshold
matter, the people of each state are free to amend their constitutions
and statutes as they wish, provided they employ the proper means.469

The propriety of state-initiated limits on state office terms therefore
presents no federal constitutional questions, provided the focus is the
office itself. They raise, rather, concerns that depend on the nuances
and mechanics of each individual state's constitution and laws-in-
quiries we do not care to undertake.

Second, our conclusion that Section 2 may recognize greater state
authority over the franchise than is traditionally assumed does call
into question traditional assumptions about the extent to which the
Qualifications Clauses and Powell are the sole points of reference in
the term limits debate. One does not need Section 2 to validate state
attempts to limit the terms of state officials. A revitalized Section 2,
however, may have a direct impact on the permissibility of state at-
tempts to bar incumbents from federal offices.

Finally, if Section 2 applies when states limit the terms of federal
representatives, it applies in the same manner when they limit terms

468. FLACK, supra note 4, at 97.
469. That this will occur is far from clear. In Nebraska, for example, the term limit

measure was invalidated in its entirety by the state supreme court because "the submission
of at least 30,000 too few signatures" did not constitute "substantial compliance with the
provisions of the Nebraska constitution for an initiative by the people." Duggan v. Beer-
man, 515 N.W.2d 788, 794 (Neb. 1994).
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of the enumerated state officers. In each instance, the answers to two
questions are dispositive. Does Section 2 have continuing force, and
does a term limit "deny or in any way abridge" the right to vote? If
both answers are "yes," the penalty is also the same: proportionate
reduction of the "Representatives.. .'apportioned among the several
States." The applicability and impact of Section 2 therefore depend
on factors that have nothing to do with the locus of the office. 470

The individuals who crafted Section 2 understood its implications.
Senator Howard addressed the issue during the debate on the
Amendment. He stated that the "basis of representation is numbers,
whether the numbers be white or black; that is, the whole population
except untaxed Indians and persons excluded by State laws for rebel-
lion or other crime."471 He observed that the abolition of the "three-
fifths" principle 472 and "enfranchisement of the colored race.., will
increase the number of Representatives from the once slaveholding
States by nine or ten."473 Then, after a detailed recitation of data
from the 1860 Census, he indicated that his "best calculation" was that
"if the late slave States shall continue hereafter to exclude the colored
population from voting, they will do it at the loss at least of twenty-
four Representatives in the other House of Congress, according to the
rule established by the act of 1850."474

470. We do not underestimate the extraordinary implications of a Section 2 role in the
definition and control of state offices. It is important, however, to recognize that Section 2
was designed to protect the individual right to vote, not the offices themselves.

471. CONG. GLOBE, 39th Cong., 1st Sess. 2766 (1866) (statement of Senator Howard).
472. That is, the original textual limitation that apportioned Representatives "accord-

ing to their respective Numbers, which shall be determined by adding to the whole
Number of free Persons, including those bound to Service for a Term of Years, and exclud-
ing Indians not taxed, three fifths of all other Persons." U.S. CONs-. art. I, § 2, cl. 3,
amended by U.S. CONS-. amend. XIV, § 2.

473. CONGR. GLOBE, 39th Cong., 1st Sess. 2766 (1866) (statement of Senator Howard).
Howard also captured the spirit and rationale of Section 2 in ways that emphasized the
core state power over voting matters:

Shall the recently slaveholding States, while they exclude from the ballot the
whole of their black population, be entitled to include the whole of that popula-
tion in the basis of their representation, and thus to obtain an advantage which
they did not possess before the rebellion and emancipation? In short, shall we
permit it to take place that one of the results of emancipation and of the war is to
increase the Representatives of the late slaveholding States? I object to this. I
think they cannot very consistently call upon us to grant them an additional
number of Representatives simply because in consequence of their own miscon-
duct they have lost the property which they once possessed, and which served as a
basis in great part of their representation.

Id.
474. Id. at 2767.
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Howard recognized that "[t]he penalty of refusing will be se-
vere"; the offending states "will undoubtedly lose, and lose so long as
they shall refuse to admit the black population to the right of suffrage,
that balance of power in Congress which has been so long their pride
and boast. '475 He also stressed' that "this Amendment does not apply
exclusively to the insurgent States, nor to the slaveholding States, but
to all States without distinction .... It holds out the same penalty to
Massachusetts as to South Carolina, the same to Michigan as to
Texas. ' 476 This prompted an inquiry from Senator Clark, who wanted
to know "whether the committee's attention was called to the fact that
if any States excluded any person, say as Massachusetts does, for want
of intelligence, this provision cuts down the representation of that
State. '477 Howard responded, "[C]ertainly it does, no matter what
may be the occasion of the restriction. 478

The actual mechanics of applying Section 2 sanctions to achieve
these results pose interesting questions. Both Section 2 and its statu-
tory counterpart dictate the reduction "shall" take place, a mandatory
action that would occur in either of two ways: as the inevitable conse-
quence of routine application of the statutory provisions for allocating
the 435 seats currently authorized; or in response to litigation claiming
that the commands of Section 2 have been violated and asking for the
reduction as a matter of legal entitlement.

The first of these approaches involves simple application of ex-
isting procedures. Under the current statutory scheme, the allocation
of seats in the House takes place once every ten years when the Presi-
dent transmits to Congress "a statement showing the whole number of
persons in each State ... as ascertained under the ... decennial census
... and the number of Representatives to which each state would be
entitled. '479 Under normal circumstances, the Clerk of the House
then provides each State with a certificate indicating the number of
Representatives it would receive per the census numbers.480 That pro-
cess is, however, subject to the concomitant command of Section 2
and its statutory counterpart:

475. Id.

476. Id.

477. Id.

478. Id.

479. 2 U.S.C. § 2a(a) (1988). The process and the "method of equal proportions" by
which the division is determined are described in United States Dep't of Commerce v.
Montana, 112 S. Ct. 1415, 1419-24 (1992).

480. 2 U.S.C. § 2a(a) (1988).
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Should any State deny or abridge the right of any of the ... inhabit-
ants thereof ... to vote at any election... the number of Represent-
atives apportioned to such State shall be reduced in the proportion
which the number of such ...citizens shall have to the whole
number of... citizens ... of age in such State.48'

This means, for example, that if a state otherwise "entitled" to ten
seats bars two members from reelection to the House of Representa-
tives it would "deny or abridge" the rights of approximately twenty
percent of eligible voters, reducing its delegation from ten members to
eight. Within the offending state, the ensuing elections for the re-
maining seats would be by district, assuming the districts are redrawn
in a timely fashion and collateral litigation does not preclude putting
the revised districts in place. Given the complex and contentious na-
ture of the redistricting process, however, and the virtual certainty
that a challenge to the Section 2 reduction would be lodged, it seems
more likely that the elections would be at large.482 If, in turn, the term
limit measure barred all incumbents or an "Executive officer[ ] ... of
a State"4 3-say the governor-it presumably denies or abridges the
right to vote of all eligible voters, and the state would lose all but one
seat, given the requirement that "each State shall have at Least one
Representative. '484

Whether or not the seats lost by one state would be reallocated to
the others is less clear. The one serious attempt to invoke Section 2,
which was contemporaneous with its adoption, would have made the
reduction after the apportionment. 485 That approach suggests no re-
distribution would occur. That episode may not, however, dictate
what transpires today. There was no proportionate reduction in 1872,
and the statutory framework then in force did not stipulate a set
number of Representatives from which each state received a formula-
driven share. Thus, application of Section 2 today may well benefit
other states, a possibility that makes its invocation more tempting to
states not burdened by practices that "deny" or "abridge" the right to
vote.

The second approach to enforcement would be for opponents of
term limits-or states seeking to increase their own delegations-to
file a legal challenge demanding the reduction take place immediately.

481. 2 U.S.C. § 6 (1988).
482. See 2 U.S.C. § 2a(c) (1988) ("if there is a decrease in the number of Representa-

tives and the number of districts in such State exceeds such decreased number of Repre-
sentatives, they shall be elected from the State at large")

483. U.S. CONST. amend XIV, § 2.
484. U.S. CONsT. art. I, § 2, cI. 3.
485. See supra text accompanying notes 317-320.

July 1994] 1217



HASTINGS LAW JOURNAL

As the Court made clear in a recent, unanimous decision, questions of
the sort posed by a Section 2 claim are clearly justiciable. 486 The only
operative issue would be the extent to which immediate relief might
be barred under the theory that the code provisions require one to
wait for the decennial readjustment. We suspect they would not. As-
suming agreement with the threshold proposition that term limits do
"deny" or otherwise "abridge" the right to vote, these code provisions
pose squarely "whether Congress exercised its apportionment author-
ity within the limits dictated by the Constitution."'487 We find no rea-
son to believe the Supreme Court would now treat Section 2 less
seriously than it has the Fifteenth Amendment or Section 1 of the
Fourteenth, and we believe it would order appropriate relief. It could,
for example, simply find a Section 2 violation and defer to further
congressional and state actions, "so long as they are consistent with
constitutional norms. '488 Or it could direct the lower court to "tak[e]
appropriate action to insure that no further elections are conducted
under the invalid plan, '489 consistent with a federal court's broad, al-
beit not unlimited, equitable powers.490

It is always possible that a court will refuse to act, clinging to
those parts of the record indicating that the individuals who framed
the language contemplated a role for Congress in that process. We
suspect, however, that the federal courts will not display the same re-
luctance to enter the Section 2 fray they exhibited in a pre-Baker
world. This will especially be the case when litigation before them
poses issues far less inflammatory than, for example, the poll tax491 or
a challenge to Virginia's miscegenation statute just one year after
Brown was decided. 492 The term limits debate is intense and visceral,
but, as Justice Frankfurter observed, "The responsibility of those who
exercise power in a democratic government is not to reflect inflamed
public feeling but to help form its understanding .... -493

486. United States Dep't of Commerce v. Montana, 112 S. Ct. 1415 (1992).
487. Id. at 1426.
488. Karcher v. Daggett, 462 U.S. 725, 740 (1983).
489. Reynolds v. Sims, 377 U.S. 533, 585 (1964).
490. See, e.g., Missouri v. Jenkins, 495 U.S. 33 (1990); Spallone v. United States, 493

U.S. 265 (1990).
491. As indicated, Saunders was at its heart a challenge to Virginia's poll tax, although

the justiciability concerns expressed were arguably appropriate at that time. See supra text
accompanying notes 327-334.

492. Compare Naim v. Naim, 350 U.S. 985 (1956) with Loving v. Virginia, 388 U.S. 1
(1967). For an insightful history of the controversy, see BERNARD SCHWARTZ, SUPER
CHIEF: EARL WARREN AND His COURT-A JUDICIAL BIOGRAPHY 158-62 (1983).

493. Cooper v. Aaron, 358 U.S. 1, 26 (1958) (Frankfurter, J., concurring).
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There is also substantial room to believe that most members of
Congress-who, after all, saw problems with the nomination of Zoe
Baird as Attorney General only after the people revolted-will accede
to the wishes of the voters and refuse to invoke Section 2 against en-
acting states. But this is the same Congress that resorted to all man-
ner of artifice to secure annual pay raises, in spite of popular
opposition to what many characterized as "midnight raids" on the
Treasury. More to the point, if the devotees of term limits are correct
in their surmises about the character of Congress, it is entirely reason-
able to assume that a "dynastic ruling class" dedicated to "a self-per-
petuating monopoly of elective office" 494 would initiate the Section 2
process. That, as we have indicated, would resonate the spirit in
which Section 2 was enacted, a state of affairs within which the Radi-
cal Republicans of 1867 become the Imperial Congress of 1995 or be-
yond, its members dedicated to the preservation of their own political
lives.

Conclusion

We have tried to remain neutral in the debate about the advisa-
bility and, to a lesser extent, the constitutionality of term limit meas-
ures. We believe the parties to the term limit debate must account for
the existence and force of Section 2, both as a matter of the initial
constitutionality of term limits and as a factor in assessing their ulti-
mate effect. Obviously, given our views about the nature and force of
Section 2, we believe state-imposed term limits are more viable, at
least as a constitutional matter, than is normally assumed. At the
same time, we suspect the implications of such enhanced constitu-
tional vitality will prove disquieting for those states in which such lim-
its are in force. For if state-imposed limits are constitutional, the
argument that the remedies incorporated in Section 2 are available
becomes compelling.

Section 2 also focuses our attention on the rights and interests of
a group whose voice is at some risk of disappearing in the term limits
debate: the individual voters who do not believe a preemptive strike
is the only means by which congressional reform may be secured.
Term limit measures have proven overwhelmingly popular. Our con-
stitutional system recognizes, nevertheless, that there are limits to ma-
jority rule. Indeed, the message that emerges from the Court's

494. Preamble-Laws 1993, ch. 1, reprinted in WASH. REv. CODE § 43.01.015 (1993) (In-
itiative Measure No. 573 approved Nov. 3, 1992).
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franchise decisions is that we will tolerate even draconian burdens on
parties and candidates, but will under virtually no circumstances allow
a state to deny the individual voter the right to participate in the polit-
ical process.495

Section 2 is the most compelling expression of that principle in
the Constitution. Neither equal protection nor due process provide,
expressly or as parsed, absolute protection. Each is phrased and has
been interpreted by the Court as a relative guarantee. Section 2, on
the other hand, speaks much more directly and in terms that leave
little room for maneuver. It is triggered when any citizen's right to
vote is "denied or in any way abridged," a sensitivity to individual
rights within both the letter and spirit of a constitutional system that
believes voting to be "a fundamental political right, because preserva-
tive of all rights. '496

Regardless of the means invoked or specific avenues of compli-
ance ordered, successful invocation of Section 2 threatens to trans-
form a term limits initiative into the sort of poison pill the people
might be loathe to swallow. Some individuals opposed to an en-
trenched Congress may well maintain no representative is better than
the same old, career politician and accept the loss of one or more
seats. That is certainly their prerogative, although we suspect it will
not occur. But whether it does remains a matter for the people to
decide, consistent with the letter and spirit of Section 2.

Section 2 was inserted in the Fourteenth Amendment as a means
of informing a majority who opposed granting the freedmen the vote
of the price of opposition. Under our analysis, Section 2 serves the
same purpose today, apprising a majority fed up within "entrenched"
politicians of the costs associated with barring incumbents from office.
It is paradoxical that Section 2 may finally become a substantial pres-
ence on the constitutional landscape as a matter of accident, rather
than design. However, we sense that the individuals who crafted Sec-
tion 2 would find quiet satisfaction in its reemergence, particularly if it
becomes a means by which Congress challenges popular determina-
tions that conflict with the members' own vested interests. That same
self-interest, after all, motivated the creation of much of what we now
know as the Fourteenth and Fifteenth Amendments. And while we

495. The most obvious exception to this is, interestingly enough, the power to deny
convicted felons the franchise, which withstood constitutional challenge in large measure
because Section 2 recognized that authority. See supra text accompanying notes 377-388.

496. Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).
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may find it distasteful, it is nevertheless a political determination that
found its way into the constitutional text.


