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where in the world . . . . There is no excuse for this. No person can
place it upon a scientific basis; it is a question of feeling.’
Clarence Darrow

I. InTRODUCTION

An enlightened society knows that race should not determine the qual-
ity of justice a person receives. Certainly, an enlightened criminal justice
system would not allow race to determine a person’s fate. However, the
Texas criminal justice system, sanctioned by its highest appellate court for
criminal matters, allows a person’s race to be considered as a factor in
determining whether that person should receive the death penalty.?

On September 15, 1999, the Texas Court of Criminal Appeals® issued
an unpublished opinion* in the case of Victor Hugo Saldano v. The State
of Texas.> In Saldano, the court upheld the imposition of the death pen-
alty where the jury heard testimony from an expert witness who stated
that a person’s race is a factor that should be considered by a jury in

1. CrLarence Darrow, VErpicts Out ofF Court 70 (1963).

2. See Saldano v. State, 70 S.W.3d 873 (Tex. Crim. App. 2002) (refusing to review
issue because no objection was made at trial); Garcia v. State, 57 S.W.3d 436, 440-41 (Tex.
Crim. App. 2001) (holding defense attorney was not ineffective for eliciting testimony from
expert that race is a factor in determining future dangerousness). But see Tex. CopE
CriM. Proc. ANN. art. 37.071 § 2(a)(2) (Vernon Supp. 2001) (providing for the prohibition
of the State’s use of race in capital sentencing proceedings).

3. The Texas Court of Criminal Appeals is the highest state court in Texas deciding
criminal cases. Tex. ConsT. art. V, § 3.

4, Pursuant to Texas Rule of Appellate Procedure 77.2, the Court of Criminal Ap-
peals of Texas may decide not to publish any opinion if a majority of the justices so decide.
Tex. R. Arp. P. 77.2. Interestingly, the Supreme Court of Texas, which is the highest court
in Texas handling civil cases, has no such option. See Tex. R. Arp. P. 63. Intermediate
appellate courts, which handle both criminal and civil cases, have the option to publish or
not publish their opinions. Tex. R. App. P. 47.3. In deciding whether or not to publish, the
intermediate appellate courts are required to screen opinions prior to being handed down,
in order to decide whether they meet the criteria required for publication. Id. The inter-
mediate appellate court may only publish an opinion if it

(a) establishes a new rule of law, alters or modifies an existing rule, or applies an

existing rule to a novel fact situation likely to recur in future cases;

(b) involves a legal issue of continuing public interest;

(c) criticizes existing law; .

(d) or resolves an apparent conflict of authority.
Tex. R. App. P. 474. The Court of Criminal Appeals of Texas has no such screening
requirement in deciding whether or not to publish its opinion. See generally David M.
Gunn, “Unpublished Opinions Shall not be Cited as Authority:” The Emerging Contours of
Texas Rule of Appellate Procedure 90(I), 24 ST. MarY’s L. Rev. 115, 118 (1992) (distin-
guishing publication rules of Supreme Court of Texas and intermediate appellate courts).

5. Saldano v. State, No. 72,556 (Tex. Crim. App. Sept. 15, 1999), vacatzd by 530 U.S.

1212 (2000).
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deciding whether a person will be sentenced to death.® To some people,
the Saldano case represents just another death penalty sentence affirmed
by Texas’ highest criminal appellate court. To others, it represents a dis-
turbing step backward to a time when the color of a person’s skin could
determine his or her fate.”

Saldano exemplifies a disturbing trend in Texas jurisprudence. The
case, which the Court of Criminal Appeals chose not to publish, did not
generate any media attention and managed to fly under the radar until
June 2000. It was then that the United States Supreme Court reversed
the case® after Texas Attorney General John Cornyn took the extraordi-
nary step of confessing error as the State’s legal representative.” How-
ever, on remand from the Supreme Court, the Texas Court of Criminal
Appeals again affirmed Mr. Saldano’s death sentence.’® Most perplexing
is how, in today’s society, the case managed to go unnoticed for as long as
it did and, moreover, that a case of this nature would even be upheld by
the State’s highest criminal appeals court in light of the issues and histori-
cal precedent involved.

This article will examine the history of the use of a person’s race in the
legal system, particularly in criminal cases, and detail how the Texas
Court of Criminal Appeals’ decision in Saldano I and II represents a radi-
cal departure from historical precedent concerning the prohibition the
use of race in determining a person’s fate.

II. SaLpanoO v. STATE

Victor Hugo Saldano, a citizen of Argentina, was charged with capital
murder in Texas and the State sought the death penalty.!’ Mr. Saldano

6. Id

7. See Rick Casey, Supremes Overrule Texas Lynch Mob, SAn ANTONIO EXPRESS-
News, June 7, 2000, at 3A, available at 2000 WL 27525299,

8. Saldano v. Texas, 530 U.S. 1212 (2000).

9. Id.; see Mark Hansen, Deadly Race Cards?, 86 A.B.A. J. 18 (Scpt. 2000); Bruce
Hight, Who Should Speak for Texas? DAs Ask Cornyn, Prosecutors Divided over Bill to
Give Arntorney General Top Role in Supreme Court Cases, AUSTIN AMERICAN-STATESMAN,
Mar. 21, 2001, at Al, available at 2001 WL 4577297; George Kuempel, Cornyn, Court in
Rare Clash: Debate over Death-Sentence Testimony Called Unprecedented, DALLAS MORN-
G NEws, Jan. 31, 2001, at 1A, available ar 2001 WL 11658636.

10. Saldano v. State, 70 S.W. 3d 873 (Tex. Crim. App. 2002). Hercinafter, the 1999
opinion will be referred to as Saldano, and the 2002 opinion will be referred to as Saldano
II.

_11. Saldano v. State, No. 72,556, slip op. at 1 (Tex. Crim. App. Sept. 15, 1999), vacated
by 530 U.S. 1212.
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was accused of kidnapping Paul King from a grocery store parking lot.!?
The evidence showed that Mr. Saldano and an accomplice took Mr. King
to a secluded country road where Mr. Saldano forced Mr. King into the
woods and shot him five times.”®> The evidence also showed that Mr.
Saldano stole Mr. King’s watch and wallet.!* After hearing the evidence,
a jury in Collin County, Texas convicted Mr. Saldano of capital murder in
July 1996.1%

A punishment hearing was held to determine if Mr. Saldano should
receive the death penalty.’® At this hearing, the jury was asked to decide,
beyond a reasonable doubt, “whether there is a probability that [Mr.
Saldano] would commit criminal acts of violence that would constitute a
continuing threat to society.”!” The State’s evidence, admitted at the

12. Id., slip op. at 7. An accusation was also made against an alleged accomplice. Id.
See Max B. Baker, Cornyn at Odds Over 7 Death Row Cases, FORT WORTH STAR-TELE-
GRAM, Feb. 1, 2001, at 9.

13. Saldano, No. 72,556, slip op. at 7 (Tex. Crim. App. Sept. 15, 1999).

14. Id.

15. Id., slip op. at 1.

16. Id. Had the State of Texas not sought the death penalty, a punishment hearing
would not have been held because a defendant convicted of capital murder where the
death penalty is not sought is subject to a mandatory life sentence. Tex. Cope CriM.
Proc. AnN. art. 37.071 § 1 (Vernon Supp. 2001). The stated facts would certainly subject
Mr. Saldano to the possible imposition of the death penalty under Texas law. See TEX.
Pen. Cope AnN. § 19.03(a)(2) (Vernon 1994). In Texas, a murder committed in the course
of committing kidnapping or robbery subjects a defendant to the possible imposition of the
death penalty. Id. Here, Mr. Saldano was convicted of the murder of Mr. King in the
course of Mr. Saldano’s commission of the kidnapping and robbery of Mr. King. See
Saldano, No. 72,556, slip op. at 7 (Tex. Crim. App. Sept. 15, 1999).

17. Saldano, No. 72,556, slip op. at 6-7 (Tex. Crim. App. Sept. 15, 1999) (quoting Kee-
ton v. State, 724 S.W.2d 58, 61 (Tex. Crim. App. 1987)). See also Tex. Cops: Crim. Proc.
ANN. art. 37.071 §§ 2 (b)(1), (c) (Vernon Supp. 2001). This is often referred to as “future
dangerousness.” Steve Lash, Texas Death Case Set Aside; U.S. Supreme Court Sees Possi-
ble Racial Bias, Hous. CHRON., Jun. 6, 2000, at Al. In proving that capital murder defend-
ants will constitute a future danger to society, the State is allowed to introduce into
evidence at the punishment phase any matter relevant to sentencing. TeEx. Cope CriM.
Proc. AnN. art. 37.071 § (2)(a) (Vernon Supp. 2001). This evidence may include:

(1) the circumstances of the capital offense, including the defendant’s state of mind
and whether he or she was working alone or with other parties;
(2) the calculated nature of the defendant’s acts;
(3) the forethought and deliberateness exhibited by the crime’s execution;
(4) the existence of a prior criminal record, and the severity of the prior crimes;
(5) the defendant’s age and personal circumstances at the time of the offense;
(6) whether the defendant was acting under duress or the domination of another at the
time of the commission of the offense;
(7) psychiatric evidence; and,
(8) character evidence.
See Keeton, 724 S.W.2d at 61.
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hearing to support the issue of future dangerousness, elevated matters to
a new level in Texas. The State called Dr. Walter Quijano, a licensed
clinical psychologist,'® to testify as to Mr. Saldano’s “future dangerous-
ness.”’ Dr. Quijano testified to twenty-four factors that he felt would
merit a death sentence.?’ Inappropriately, one of the twenty-four factors
Dr. Quijano referred to was Mr. Saldano’s race.! Specifically, Dr.
Quijano testified that various studies?? indicate that the number of Afri-
can Americans and Hispanics in Texas prisons is disproportionate to their
percentage in the general population.® He further testified that because

18. See Baker, supra note 12, at 9 (characterizing Dr. Quijano as a “clinical psycholo-
gist”); Garcia v. State, 57 S.W.3d 436, 438, WL 1167494, at *1 (Tex. Crim. App. 2001)
(characterizing Dr. Quijano as a “clinical psychologist); but see Saldano, No. 72,556, slip
op. at 8 (Tex. Crim. App. Sept. 15, 1999) (characterizing Dr. Quijano as a “psychiatrist™).

19. Saldano, No. 72,556, slip op. at 5 (Tex. Crim. App. Sept. 15, 1999). One has to
question how Dr. Quijano’s race-based testimony was admissible under Rule 702 of the
Texas Rules of Evidence, which governs the admission of expert testimony. See Tex. R.
Evip. 702. Before expert testimony is admitted, the trial court must determine if such
testimony is relevant and reliable enough to aid the jury in understanding the evidence or
determining an issue of fact. Mata v. State, 46 S,W.3d 902, 908 (Tex. Crim. App. 2001);
Kelly v. State, 824 S.W.2d 568, 572 (Tex. Crim. App. 1992); see Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 599 (1993). The inquiry under Federal Rule of Evi-
dence 702 is essentially one of relevancy. In determining if the expert testimony is suffi-
ciently reliable, the trial court must determine that the expert's testimony is based on
scientific knowledge derived from sound scientific methods. Daubert, 509 U.S. at 590.
Further, the party seeking to admit the testimony of an expert must prove that the expert
is sufficiently qualified to testify on the proposed subject. Gregory v. State, 56 S.\.3d 164,
178 (Tex. App.-Houston [14th Dist.] 2001, pet. ref’d). The trial court must also determine
if the proposed testimony will unduly prejudice the defendant or is otherwise inadmissible
under Rule 403 of the Texas Rules of Evidence. Kelly, 824 S.W.2d at 573; Tex. R. Evip.
403.

20. Saldano, No. 72,556, slip op. at 10 (Tex. Crim. App. Sept. 15, 1999). Bryan Steven-
son of the Equal Justice Initiative in Montgomery, Alabama referred to the evidence intro-
duced in Saldano’s trial as “junk science.” See Julie Blasé&, Texas Fight Takes on Race and
Death Penalty: Seven Men on Death Row May Be There In Part Because of Race, Attorney
General Says, CHRISTIAN SCIENCE MONITOR, Mar. 22, 2001. “Every analysis shows that
people of color don’t use drugs more than white people. Yet at each stage of the [criminal
process, people of color loom larger . . . . it says a lot about the way we arrest, prosecute,
and convict based on race.” Id.

21. Saldano, No. 72,556, slip op. at 9-10.

22. Dr. Quijano testified that he had reviewed studies and statistics from the Texas
Department of Criminal Justice and the “Bureau of Justice™ although he was unable to
recall the specific “details and mechanics of the studies.” Texas v. Saldano, Cause No. 199-
80049-96, 199th Judicial District Court, Collin County, Texas, Reporter's Record, Vol. 20,
at 115 (on file with author).

23. Saldano, No. 72,556, slip op. at 9 (Tex. Crim. App. Sept. 15, 1999). At Victor
Hugo Saldano’s trial, Dr. Quijano testified on direct examination by the prosecutor as
follows:

Q. Okay. What is the fourth category?
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A. The fourth category is race.
Q. Well, let’s talk about that. In this age of political correctness, that somehow it is an
item that we tend to gloss over. But, empirically, there is a statistical analysis of it. Is
that correct?
A. Yes. This is one of those unfortunate realities also that blacks and Hispanics are
over-represented in the criminal justice system.
Q. And there may be social problems for that; we don’t know. But that doesn’t alter
the fact that, statistically, that’s a reality of life.
A. The race itself may not explain the over-representation, so there are other subreali-
ties that may have to be considered. But statistically speaking, 40 percent of inmates
in the prison system are black, about 20 percent are - - about 30 percent are white,
and about 20 percent are Hispanics. So there’s much over-representation.
Q. In the category — categorization of races, how is an Argentinean fitted?
A. That — he would be considered a Hispanic.
Reporters Record, supra note 22, at 75-76. Not only did Mr. Saldano’s trial defense attor-
ney not object to Dr. Quijano’s testimony, he elicited even more of it on cross-
examination:

Q. Now, one of the factors — one of your other statistical factors you mentioned was
the factor of race. Is that right?

A. Yes. )

Q. Okay. And you — you pointed out a fact that’s probably pretty well-known to
everybody; that blacks and Hispanics are over-represented in the United States prison
population.

A. Yes.

Q. And, basically, what we mean by that is, if African-American people make up
about 16 percent of the population, but 40 percent of the people in prison are African-
American people, then we can say, Well, if the population in prison corresponded to
the free population, then there should only be 16 percent African-American people in
prison, so that fact that there’s only 40 shows that they’re over-represented. Right?
Yes.

And the same is true of Hispanic people.

Yes.

Now, what race is an Hispanic person?

What, now?

What race is an Hispanic person?

. The Hispanic person is Caucasian.

Okay. So why isn’t he — why aren’t — I mean, so — and white people are Cauca-
sians, aren’t they?

A. Yes.

Q. So in your category, you said blacks, Hispanics, and white, and you - let’s see it
was blacks are 40 percent, Hispanics are 20 percent, whites are 30 percent. Right?
A. Mm-hmm. Yes.

Q. But if whites are Caucasians and Hispanics are Caucasians, how come we’re count-
ing them separately?

A. Because we are engaged now in a word game. The race here is not used in an
anthropological sense. It is simply to explain that blacks, Hispanic heritage, and white
people is commonly known, those are the dissolution of criminals. That I did not
intend to portray a anthropological sense, distinguishing between types of Caucasians
and, you know,—I'm just saying, Hispanic-background people, generally referred to
as Spanish-speaking people, are over-represented, and the statistics show that.

OPOPOPOP
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Mr. Saldano is a Spanish speaker, he is classified as “Hispanic” for the
purposes of these studies.?* A fortiori, Mr. Saldano’s race could be con-
sidered a factor weighing in favor of a finding of future dangerousness
since there are a disproportionate percentage of Hispanics in prison com-

Q. Okay. But Spanish — I mean, Hispanics are people who speak Spanish.

A. Yes.

Q. Or come — or come from a cultural background where people speak Spanish. Is
that right?

A. Yes.

Q. But those folks come from all kinds of racial backgrounds, don’t they?

A. Yes.

Q. I mean, a person from Madrid, would we call him an Hispanic?

A. If he was in the United States, yes.

Q. All right. And a person from Madrid might very well have as fair a skin as an
Irishman and have blonde hair, mightn’t he?

A. Yes.

Q. ... Now, the Hispanics that have been considered in coming up with these statisti-
cal factors are the Hispanics that are in American prisons. Is that correct?
A. Or American criminal justice system.
Q. Allright. And do you think it would be fair to say that the overwhelming majority
of those Hispanics would be Mexican people?
A. In this part of the country, yes. In the East Coast, Puerto Ricans.
Q. Okay. And, I mean, Mexico had a large population of Indian people at the time of
the Spanish Conquest. Is that right?
A. Yes.
Q. All right. And so many Mexican people today are mixtures in their blood lines of
Spanish people with Indians.
A. Yes.
Q. All right. Isn’t it pretty risky to base a statistical factor on, you know — we're going
to identify everyone who comes from a particular culture as being a member of that
racial group. I mean, I understand, we're not talking — but that’s the term you used.
A. Yes.
Q. And yet the racial group that we're using to conduct the statistics does not consist
of all Spanish-speaking people; it consists mostly of a mixture of Indian and Spanish
blood from Mexico. I mean, that’s not really a — that doesn’t make a whole lot of
scientific sense, does it?
A. Tt makes sense to me. I don’t know if it makes sense to you. Hispanics means,
generally, Spanish-speaking people in the United States, and that can be a mixture of
Puerto Ricans, Cubans, Mexicans, South Americans. For some strange reason, they’re
over-represented in the criminal justice system. Now, how much weight you want to
put into that, that is the open question. But I'm reporting the statistics as they are
published.
The State of Texas v. Victor Hugo Saldano, Cause, No. 199-80049-96, 199th Judicial Dis-
trict Court, Collin County, Texas, Reporter’s Record, Vol. 20, pp. 127-132 (on file with
author).
24. See Saldano, No. 72,556, slip op. at 9 (Tex. Crim. App. Sept. 15, 1999). Dr.
Quijano equated Hispanics with people who spoke Spanish., See Reporters Record, supra
note 22.
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pared to the general population.?® Mr. Saldano’s defense attorney failed
to object to the admission of Dr. Quijano’s testimony.?® The jury found
that Mr. Saldano would be a future danger to society, and he was sen-
tenced to death.?’

Mr. Saldano appealed his conviction and death sentence,?® arguing, in-
ter alia, that it was impermissible for the State to allow the jury to con-
sider race in determining whether the death penalty should be imposed.?®
On September 15, 1999, the Court of Criminal Appeals issued an unpub-
lished opinion on the case.?® The majority opinion devoted a mere three
paragraphs to the use of race in determining future dangerousness and
held that the failure of Mr. Saldano’s defense attorney to object to the
testimony of Dr. Quijano failed to preserve the error for review.3! The
majority rejected Mr. Saldano’s request to consider the interjection of
race into the case as fundamental error under Rule 103(d) of the Texas
Rules of Criminal Evidence.??

Mr. Saldano appealed the Court of Criminal Appeals’ decision to the
United States Supreme Court, asking the Supreme Court to consider
whether race is a permissible basis upon which the State can seek the
death penalty.*® In a remarkable response to Mr. Saldano’s request, the

25. Saldano, No. 72,556, slip op. at 9 (Tex. Crim. App. Sept. 15, 1999).

26. Id., slip op. at 10. The defense attorney, David Haynes, in an interview with the
Dallas Morning News after the Supreme Court remanded the case, appzars to now under-
stand the impropriety of allowing such testimony, stating, “I can see how it might be offen«
sive to the Constitution.” Curtis Howell, Execution Sentence Is Tossed; High Court Faulls
Use of Collin Killer’s Race, DaLLAs MORNING News, Jun. 6, 2000, at 25A.

27. Saldano, No. 72,556, slip op. at 1 (Tex. Crim. App. Sept. 15, 1999).

28. All Texas capital murder convictions in which the death penalty is imposed arc
appealed directly to the Court of Criminal Appeals of Texas and are not first reviewed at

the intermediate appellate court level. Tex. Cope CrM. Proc. AnN. art. 37.071 § 2(h)
(Vernon Supp. 2001).

29. Saldano, No. 72,556, slip op. at 9-10 (Tex. Crim. App. Sept. 15, 1999),

30. See id. Justice Holland did not participate in the decision. Id., slip op. at 1. Justice
Cheryl Johnson concurred in affirming the judgment of conviction but dissented to the
affirming of the death sentence imposed. Id. Judge Tom Price dissented. Id.

31. Id., slip op. at 10.

32. Id.; Tex. R. Evip. 103(d). For a discussion of the fundamental error rule, see
Hulen D. Wendorff et al., Texas Rules of Evidence Manual 1-52-54 (4th ed. 1997).

33. See Jane Elliot, Cornyn Vows to Fight for Inmate; AG Pushes for New Sentencing
Hearing, Hous. CHRON., Mar. 1,2001, at Al. Stanley Schneider, Saldano’s appellate attor-
ney, urged the Supreme Court to vacate the death sentence, calling it “fundamentally un-
fair for the prosecution to use racial and ethnic stereotypes in order to obtain the death
penalty.” Lash, supra note 17; see also Roger Hernandez, The Effect of Ethnicity on Sen-
tencing, DALLAs MORNING NEws, June 21, 2000, at 17A (stating imposition of death pen-
alty should not be based on ethnicity, but only on individual behavior).
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Attorney General for the State of Texas, John Cornyn,** confessed error
on behalf of the State.3®> The Attorney General stated in his response:

Despite the fact that sufficient proper evidence was submitted to the
jury to justify the finding of Saldano’s future dangerousness, the infu-
sion of race as a factor for the jury to weigh in making its determina-
tion violated his constitutional right to be sentenced without regard
to the color of his skin.3®

On June 5, 2000, the United States Supreme Court issued its opinion
vacating the judgment of the Court of Criminal Appeals of Texas, and
remanded it “for further consideration in light of the confession of error
by the Solicitor General of Texas.”” The Court of Criminal Appeals
then set Mr. Saldano’s case for rehearing and permitted supplemental
briefing regarding the issue of race and future dangerousness.*® Oral ar-
gument was held on February 28, 2001.3° Race and future dangerousness

34. The Republican Texas Attorney General identified several other death penalty
cases in which Dr. Quijano testified concerning race as a factor to be weighed in determin-
ing a defendant’s future dangerousness. See Elliot, supra note 33, at A19; Casey, supra
note 7, at 3A; see also Press Release, John Cornyn, Office of the Attorney General, State
of Texas (June 9, 2000) (on file with author).

35. Saldano v. Texas, 530 U.S. 1212 (2000). Apparently the Attorney General’s con-
fession of error was not agreed to by the Collin County District Attorney. See Kuempel,
supra, note 9 at 1A. The article reported on the clash between the Attorey General and
the District Attorney. Id. In fact, the Court of Criminal Appeals questioned the Attorney
General’s authority to confess error on behalf of the State of Texas and ordered all parties
to brief the issue of the Attorney General’s authority. /d. Interestingly, the court ordered
the briefing on this issue just one day after the general election was held. See Mary Alice
Robbins, Court Questions AG’s Authority; CCA Wants Briefs on Cornyn's Right to Re-
present State in Criminal Cases at U.S. Supreme Court, TExas LAwYER, Nov. 13, 2000, at 1.
The order was issued November 8th. Jd. The Court of Criminal Appeals issued its opinion
in Saldano II one day after the 2002 primary elections, affirming Mr. Saldano’s death sen-
tence and holding that the Texas Attorney General may represent the State in criminal
matters before the United States Supreme Court, but only if asked to do so by the district
attorney’s office which tried the case. See Saldano v. State, 70 S.\.3d 873 (Tex. Crim. App.
2002).

36. Casey, supra note 7.

37. Saldano v. Texas, 530 U.S. 1212 (2000).

38. See Mary Alice Robbins, AG Argues Race Shouldn’t Be Factor in Death Sentence;
CCA Asked to Grant New Sentencing Hearing for Argentine, TExas LAwyER, Mar. 5, 2001,
at 1. Robbins reported on oral arguments heard after the Supreme Court remand. /d. In
addition to the Attorney General’s brief and that of Saldano, an Amicus Curiae brief was
filed by the League of United Latin American Citizens, the National Council of La Raza,
the National Association of Criminal Defense Lawyers, the Texas Catholic Conference, the
Mexican American Legal Defense and Education Fund, Inc., and the Mexican American
Bar Association. Id.

39. Id.
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as well as the Attorney General’s authority to represent Texas in criminal
cases before the United States Supreme Court were at issue.

On March 13, 2002, the Court of Criminal Appeals issued its opinion in
Saldano II*' The court first addressed the authority of the Texas Attor-
ney General to confess error before the Supreme Court. The court noted
that Texas statutory law requires a district attorney to request assistance
from the Attorney General’s office before the Attorney General is em-
powered to represent the State before the Supreme Court in certiorari
proceedings.*? The court held that the district attorney’s acquiescence in
allowing the Attorney General to respond on behalf of the State to Mr.
Saldano’s petition for writ of certiorari was an implied request for assis-
tance, and, therefore, the Attorney General was permitted to confess er-
ror in Mr. Saldano’s case before the Supreme Court.*?

However, the court held the Attorney General’s confession of error did
not require the court to “blindly” overrule Saldano.** Specifically, the
court stated that the issue to which the Attorney General confessed error
was not one which had been presented to or decided by the Texas courts
previously, because, as the court held in Saldano, no objection was made
to Dr. Quijano’s testimony at trial, and, therefore, no issue was preserved
for appellate review.*>

The court then attempted to justify their determination that, absent an
objection, the interjection of race in determining the defendant’s future
dangerousness was not the type of error which warranted reversal of the
case. The court opined that the complained of error was merely an evi-
dentiary matter requiring an objection to preserve it for appellate re-
view.*¢ The court also stated that most errors of constitutional dimension

40. See id.

41. Saldano v. State, 70 S.W.3d 873 (Tex. Crim. App. 2002). All nine justices joined in
Part I of the opinion and seven justices joined in Part II. Id. at 875. Justices Price and
Johnson dissented from Part II. Id. at 891. A concurring opinion was filed by Justice Kel-
ler, in which Justices Keasler, Hervey and Cochran joined. Id. at 891-92.

42. Id. at 880.

43. Id. at 883-84. All nine justices joined in this portion of the opinion. Id. at 875.

44. Id. at 884. In fact, the Texas Court of Criminal Appeals stated it did not base its
decision in Saldano I on federal law but based it on a state procedural rule, i.e., the require-
ment of an objection to preserve the issue for appellate review. Id. The error presented in
Saldano’s petition to the United States Supreme Court involved federal constitutional
claims under the Fourteenth Amendment. Id. at 891. The Court of Criminal Appeals
stated no such federal constitutional claim was presented to or ruled on by them previously
and, therefore, the remand of the case by the Supreme Court for clarification of the basis
of the holding was not surprising to them. Id.

45. Id. at 891.

46. Id. at 886-87.
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require an objection to be preserved for appellate review.*” Further, the
court opined that even if the State had offered Dr. Quijano’s testimony
solely for the purpose of appealing to racial prejudices, Mr. Saldano’s
defense attorney was still required to object to the admission of this evi-
dence in order to preserve the error for appellate review.®

In an attempt to further bolster its holding that the admission of race-
based evidence did not warrant reversal of Mr. Saldano’s death sentence,
the court stated that the defense attorney’s failure to object to the intro-
duction of Dr. Quijano’s testimony did not constitute ineffective assis-
tance of counsel.*® On this basis, and despite the confession of error by

47. Id. at 887. The Court stated the error complained of was not within one of the two
categories of error which may be reviewed on appeal when an objection is not lodged at
trial. Id. at 889. These two types of error as identified by the Texas Court of Criminal
Appeals are the denial of a right which requires a waiver and absolute requirements. See
Marin v. State, 851 S.W.2d 275, 280 (Tex. Crim. App. 1993). Absolute requircments in-
clude the requirement of a court to have jurisdiction over the subject matter and person,
the requirement that proceedings be held at the county seat, the requirements that the
statute not be an ex post facto prohibition and not violate the Separation of Powers provi-
sion of the Texas Constitution, and that a trial judge’s comments may not impinge on the
defendant’s right to a presumption of innocence. See also Saldano, 70 S.\V.3d at 888 (citing
Marin, 851 S.W.2d at 279 (jurisdictional and separation of powers requirements), Stine v.
State, 908 S.W.2d 429 (Tex. Crim. App. 1995) (court at county seat requirement), Ieppert v.
State, 908 S.W.2d 217 (Tex. Crim. App. 1995) (ex post facto prohibition), Blue v. State, 41
S.W23d 129 (Tex. Crim. App. 2000) (plurality opinion recognizing judge’s comments on
presumption of innocence as fundamental error)). The opinion in Saldano 11 never cites to
Texas Rule of Evidence 103(d), which allows the courts to address “fundamental errors
affecting substantial rights although they were not brought to the attention of the court.”
See generally Tex. R. Evip. 103(d). However, they do cite to Federal Rule of Criminal
Procedure 52(b) which states that “[p]lain errors or defects affecting substantial rights may
be noticed although they were not brought to the attention of the court.” Fep, R. Crin. P.
52 (b); Saldano, 70 S.W. 3d at 889.

48. Saldano, 70 S.W.3d at 887 n.58 (citing Brooks v. State, 990 S.W.2d 278, 286 (Tex.
Crim. App.), cert denied, 528 U.S. 956 (1999)). The court relied on Brooks v. State for the
proposition that an objection is required to preserve an error relating to the introduction of
testimony which would appeal to racial prejudices of the jury. Id. In Brooks, a death
penalty case, the defendant was an African American. See Brooks, 990 S.\W.2d at 286.
During the punishment phase the State introduced the testimony of a white man concern-
ing the “negative influence” the defendant had on his daughter. Jd. at 286 n3. The de-
fense attorney did not object. On appeal Brooks claimed this testimony was impermissible
because it appealed to racial prejudices. Id. at 286. Without any claboration or analysis,
the Court of Criminal Appeals simply held the issue had not been preserved for appellate
review because no objection was made at the trial court. /d.

49. Saldano, 70 S.W.3d at 886. Despite the lack of evidence as to the defense attor-
ney’s reasons for not objecting, the Court supplied two reasons of its own: the defense
attorney was attempting to

(1) place before the jury all the factors it might use against appellant, either properly
or improperly, in its assessment of future dangerousness, and (2) persuade the jury
that, despite all those negative factors, appellant would not be a future danger if im-
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the Attorney General, the court effectively declined to reach the merits
of deciding the propriety of the introduction of race as a factor to be
considered by the jury in determining a defendant’s future dangerous-
ness.>® Consequently, the court affirmed the imposition of Mr. Saldano’s
death sentence, with only two judges dissenting.!

Justice Johnson filed a dissenting opinion addressing the failure of the
majority to review the merits of the claimed error.>? She stated that the
race or ethnicity of a defendant is an impermissible basis upon which a
determination of guilt or punishment may be assessed.>* Further, she
recognized that it is impossible to measure the effect on the jury when the
factor of race is introduced at trial.>* She stated she would remand for a
new sentence because a defendant has a right to be punished for “what he
did, not who he is.”>

Justice Price also filed a dissenting opinion stating the introduction of
Dr. Quijano’s testimony was fundamental error.>® He emphasized that
punishment decisions in death penalty cases are uniquely susceptible to
the infusion of racial prejudice due to the subjective and individualized
nature of capital sentencing proceedings.”” Justice Price argued that a
defendant has a right to be sentenced free from any racial prejudice and
that a defendant does not waive his right to complain of a racially-infused
sentencing proceeding because of a failure to object at trial.>® Justice
Price stated he could not join with the majority in this case because he

prisoned for life because the system’s procedures and techniques would control or

eliminate his tendency toward violence.
Id. The court stated that Mr. Saldano did not raise this issue in his application for writ of
habeas corpus he had filed earlier and upon which they had already ruled. Id. The court
deduced that the failure to include such a claim must mean that the trial attorney made a
conscious choice not to object to Dr. Quijano’s testimony, thereby making the failure to
object a trial strategy. Jd. See also Garcia v. State, 57 S.W.3d 436 (Tex. Crim. App. 2001)
(holding by a unanimous judgment in a similar case, that an objection to race-based evi-
dence is required).

50. Saldano, 70 S.W.3d at 891.

51. Id. at 893.

52. Id. (Johnmson, J., concurring and dissenting). Justice Johnson concurred in the
majority’s holding that the Attorney General was permitted to represent the State in this
case before the Supreme Court. Id.

53. Id. (Johnson, J. dissenting).

54. Id. at 894. Justice Johnson cites no authority for her opinion.

55. Id.

56. Id. at 892. (Price, J. dissenting) (“I would hold that the admission of this evidence
was fundamental error, which should be reviewed even in the absence of a trial
objection.”).

57. Id. at 893.

58. Id. at 892.
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was uncertain if racial prejudice was a factor in the jury’s decision to im-
pose the death sentence.>®

Chief Justice Keller chided the dissenters, in a concurring opinion to
the majority, for their lack of legal analysis in support of their opinions.®
She stated that the dissenters are doing a “disservice to counsel for appel-
lant, who put forward and ably argued a proposed legal basis for granting
relief.”®! She further argued that the majority opinion explains why
Saldano’s arguments must fail and that the dissenters had offered no legal
reasons as to the incorrectness of the majority’s holding.5

The majority opinion, however, does not provide the analysis Justice
Keller suggests. The opinion wholly fails to mention, much less analyze,
why the error complained of cannot be reviewed under Texas Rule of
Evidence 103(d), which allows courts to review unobjected to errors af-
fecting a defendant’s substantial rights.®> Nor does the majority opinion
provide any real analysis as to why it should not be an absolute require-
ment that capital proceedings be free from any racial taint. As can be
seen by the cases presented below, the Court of Criminal Appeals ap-
pears to have simply refused to recognize the fundamental nature of the
error committed in the trial and punishment of Mr. Saldano.

II. How THE INTERJECTION OF RACE AT TRIAL Has BEEN
TREATED IN THE PAST

The majority opinion in Saldano II does not even cite to Rule 103(d) of
the Texas Rules of Evidence, which allows courts to review unobjected to
errors which affect a defendant’s substantial rights.®® Nor does the ma-
jority opinion provide any real analysis explaining why it should not be an
absolute requirement that capital sentencing proceedings be free from
any type of racism. In the opinion issued by the Court of Criminal Ap-
peals in Saldano II, the court apparently ignored historical precedent in
affirming the use of race as a permissible factor in deciding a person’s
future dangerousness.

59. Id. at 893.
60. Id. at 891-92 (Keller, P.J. concurring). One commentator has called Judge Keller’s
concurring opinion “a snippy response to the dissenters . ...” Rick Casey, Texas' Worst

Court Slaps Cornyn, Upholds Nazi-like Quackery, SAN AnTONIO EXPRESS NEWS, Mar. 22,
2002, at 3A.

61. Saldano, 70 S.W.3d at 891-92 (Keller, P.J. concurring).
62. Id. at 892.

63. Tex. R. Evip. 103(d).

64. Id.
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A. Texas Cases Concerning the Use of Race at Trial

In Texas, the interjection of the issue of race into trial has traditionally
been greatly discouraged. This has been particularly pertinent in two ar-
eas: preventing the prosecutor’s appeal to racial prejudice in the argu-
ment to the jury, and discouraging the use of race to impugn a witness’
credibility or to show bias in favor of the defendant. In most cases, the
appellate courts have strongly discouraged the use of appeals to racial
prejudice or racial stereotypes.5®

1. The Treatment of the Use of Race at Trial by the Texas Court of
Criminal Appeals :

Generally, there is little chance of success on appeal from a criminal
conviction and sentence unless an objection is first lodged in the trial
court, thereby ensuring preservation of error.% Even if a proper, sustain-
able objection is made and the trial judge overrules it, in order to have
the case reverse