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brain.”> The defendant operating surgeon complained to the American
Association of Neurological Surgeons (AANS) that the neuro-oncologist’s
testimony was wrong and unjustified.® The AANS agreed and suspended
his membership in the organization for a full year.” The AANS then sent
him a letter threatening to revoke his membership altogether if he testified
on behalf of a different plaintiff—a young girl who had been severely
injured during optic artery surgery at Columbia Presbyterian.®

Because medicine is such a complex field, patients put a significant
amount of faith in their physicians to properly care for them; similarly,
clients rely on their attorneys to help them navigate the legal system—an
otherwise arduous task for those without a law degree.” As a result, when
people hire doctors and lawyers, they trust that the job is being done
correctly, since they do not have the training and experience to make this
determination themselves.  Patients and clients are vulnerable to
unexpected outcomes in that they cannot ascertain whether a poor
outcome was the result of bad luck, or a negligent doctor or lawyer.

Enter professional malpractice, a legal remedy for individuals who find
themselves in the seemingly helpless position of being harmed by those
they sought to help them. Legal malpractice and medical malpractice
actions exist so that individuals may sue their lawyers and doctors to
recover monetary compensation for the harm incurred. However, because
of the intricate nature of law and medicine, they must enlist the help of
another lawyer or doctor to testify as an expert witness on their behalf.

This Article investigates the evolution of expert testimony in legal
malpractice and medical malpractice cases, and examines the real-life
implications for those who bear witness against their colleagues. Although
law and medicine share certain characteristics in this context, they also
differ in significant ways. Most notably, medical malpractice experts are in
greater demand than legal malpractice experts, but they also have more
hurdles to clear before they can take the witness stand—the least of which
may be the intimidation tactics of their peers.

Id
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. See Lawrence W. Kessler, Alternative Liability in Litigation Malpractice Actions: Eradicating
the La:t Resort of Scoundrels, 37 SAN DIEGO L. REV. 401, 410 (2000) (“There is . . . a similaricy
between the relationship that litigation attorneys have with their clients and the one that doctors have
with patients.”).
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II. THERE IS A REASON IT IS CALLED THE “PRACTICE” OF
LAW/MEDICINE

As any medical (or juris) doctor will say, what they do is an art, not a
science. Inevitably, the result is not always a pretty picture. When there is
a bad outcome in law or medicine, the harmed individual may opt to file a
complaint with the state bar or medical board in addition to (or instead of)
pursuing legal action. People sometimes confuse disciplinary action by a
state bar or medical association with professional malpractice, or assume
that the former implies the latter. Disciplinary action occurs when a board
punishes an attorney or a physician for improper conduct; malpractice
occurs when an individual files a civil suit against an attorney or physician
for monetary damages.'® One important difference between a disciplinary
proceeding and a malpractice action is that a professional may be subject to
discipline even if his wrongdoing did not cause harm.'!

In the law, for example, cach state has Rules of Professional Conduct
thar are styled after the Model Rules of Professional Conduct, which the
American Bar Association (ABA) adopted in 1983.'2 The Rules dictate
that a lawyer should behave professionally and ethically, and they provide a
set of guidelines for attorneys to follow accordingly.’® While a violation
of the Rules of Professional Conduct often goes hand-in-hand with legal
malpractice, it does not constitute negligence per se.'*

There is a spectrum regarding the extent to which courts consider a
violation of the Rules in a case for malpractice. Some courts believe that a
breach constitutes “a rebuttable presumption that violations . . . constitute
actionable [legal] malpractice.”’> Other courts have held that a violation

10. See Hizey v. Carpenter, 830 P.2d 646, 652 (Wash. 1992) (en banc) (noting the various
forms of disciplinary proceedings involved with lawyer misconduct and comparing the differences
between a malpractice proceeding and disciplinary hearing, specifically how a lawyer may still be
subject to disciplinary action, even though his conduct did not cause any damage).

11. Id. at 652.

12. See generally JOHN S. DZIENKOWSKI, PROFESSIONAL RESPONSIBILITY STANDARDS,
RULES & STATUTES 3 (2012-2013 ed.) (noting that the Model Code was substituted with the
“Model Rules of Professional Conduct” in 1983).

13. See MODEL RULES OF PROF'L CONDUCT pmbl. (2012) (describing that it is a lawyer’s
obligation to maintain a high standard of ethical conduct).

14. See id. (“Violation of a Rule should not itself give rise to a cause of action against a lawyer
nor should it create any presumption in such a case that a legal duty has been breached.” However,
the final sentence of Section 20 states, “[n]evertheless, since the Rules do establish standards of
conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the applicable
standard of conduct.”).

15. Beattie v. Firnschild, 394 N.W.2d 107, 109 (Mich. Ct. App. 198G); accord Lipton v.
Boesky, 313 N.W.2d 163, 167 (Mich. Ct. App. 1981) (“We hold that, as with statutes, a violation of
the Code is rebuttable evidence of malpractice.”).
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of the Rules constitutes rebuttable evidence of malpractice,’® while still
others suggest that it merely constitutes some evidence of misconduct.’”
The Rules of Professional Conduct lay out the “minimum level of conduct
below which no lawyer can fall without being subject to disciplinary
action,”’® but malpractice liability is judged according to what a
“reasonable” lawyer would have done under the circumstances.'®
Although judges in malpractice cases may admit expert testimony that an
attorney has violated an ethical rule, they also note the inherent problems
in doing so. For example, the standard of care outlined by the Rules may
not be the exact duty the attorney owed to the client under the
circumstances of the representation.>©

Moreover, lirigation is a zero-sum game. Every case has a winner and a
loser, but that does not mean the attorney of the losing party was
automatically negligent. Even if the losing party can find another lawyer
to testify as an expert and criticize how their attorney handled the original
case, such testimony must conclude that the attorney’s actions amounted
to a breach of the standard of care, not just that the expert would have
handled the original case differently, in order to survive a motion for
directed verdict.*! As one court articulated:

An attorney who acts in good faith and in an honest belief that his advice
and acts are well founded and in the best interest of his client is not
answerable for a mere error of judgment or for a mistake in a point of law
which has not been settled by the court.2?

16. See Woodruff v. Tomlin, 616 F.2d 924, 936 (6th Cir. 1980) (stating that a violation of the
Code serves as some evidence of civil liability, but does not in and of itself establish civil liability
against the attorney); see alio Lipion, 313 N.W.2d at 167 (holding that a violation of the Code of
Professional Responsibility serves as reburtable evidence of malpracrice).

17. Cf Martinson Bros. v. Hjellum, 359 N.W.2d 865, 875 (N.D. 1985) (holding that a
violation of the Code of Professional Conduct is mere evidence of malpractice, but does not define
what the standard is for civil liability).

18. MODEL RULES OF PROF'L CONDUCT, pteliminary statement.

19. See Kessler, supra note 9, at 405 n.10 (noting that the representational standard in a
malpractice action is that of a reasonable attorney).

20. See Carlson v. Morton, 745 P.2d 1133, 1136 (Mont. 1987) (discussing how the model
rules are a “scheme” for judging attorney conduct in a variety of matters, “often at times where one
ethical rule seems to contradict another”); see also Lazy Seven Coal Sales, Inc. v. Stone & Hinds, PC,
813 5.W.2d 400, 405 (Tenn. 1991) (arguing that a particular duty owed to a client depends on the
circumstances surrounding the representation, which may not necessarily align with the standard
under the Code). '

21. See Carlson, 745 P.2d at 1136 (holding that a plaintiff must provide testimony or other
evidence that establishes a breach of the prevalent standard of care).

22. Hodges v. Carter, 80 S.E.2d 144, 146 (N.C. 1954).
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Therefore, the client’s burden is to show that the original attorney did
not meet the level of care that would have been exercised by a reasonably
prudent attorney under the same circumstances.>®> In order to prove this
point, expert testimony is required.

Likewise, in medicine, just because a surgery does not go as planned, it
does not necessarily mean that the physician was negligent. While
medicine is not a zero-sum game like litigation, a key element of the
practice is that an injury may not have been caused by the physician, but
by the underlying illness. For physicians, the outcome is very rarely
entirely within their full control. Even when they do exercise a great
degree of control over the outcome, a zero percent rate of error is
unrealistic. Though steps can be taken to improve the functionality of a
hospital system or to better train health care providers, the best-case
scenario is not the complete extinction of errors, but a significant decrease
in the frequency with which errors occur. Either way, medical malpractice
cases must have an expert testify whether the error was avoidable, and if so,
whether the physician met the appropriate standard of care.

III. PRELIMINARY DIFFERENCES BETWEEN LEGAL MALPRACTICE AND
MEDICAL MALPRACTICE

Neither attorneys nor physicians want to be at the defendant’s table in a
malpractice action, but it may be more undesirable to be a defendant in a
medical malpractice case for a few reasons. First, medical malpractice
verdicts are typically higher than legal malpractice verdicts because
physicians treat patients with illnesses and injuries that are life-threatening,
or at least, threaten the capacity to enjoy it fully.>* A negligent physician
may be on the hook for pain and suffering, loss of income, and future
medical expenses or wrongful death, while usually all that an attorney can
lose is whatever was at stake in the original claim.?> Courts have held that
in most cases, non-economic damages may not be awarded in legal
malpractice suits. For example, in malpractice suits involving only

23. Cf Wilburn Brewer, Jr., Expert Witness Testimony in Legal Malpractice Cases, 45 S.C. L.
REV. 727, 748 (1994) (discussing how an atrorney is not liable for a mere error in judgment, and 10
overcome this judgmental immunity, a plaintiff would need to show that the judgment made was not
what a reasonably prudent artorney would have made under the same circumstances),

24. E.g, Kessler, supra note 9, at 422 (acknowledging that damages from a medical malpracrice
suit are typically high because medical mistreatment can gravely affect one’s ability to enjoy life).

25. See id. at 423 (comparing the amount of damages in a medical malpractice suit versus a
legal malpractice suit; specifically how damages for a legal malpractice suit are much more limited to
the economic facts of a case, rather than damages for expenses like future medical expenses and pain
and suffering).



