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I. INTRODUCTION

In the late 1970s and early 1980s, I lived and worked among the Winne-
bago Indians. During my time at the reservation, I had the opportunity
to observe and assist in the Tribe’s efforts to reclaim a semblance of self-
determination. The main focus of the Tribe’s efforts was to obtain civil
and criminal jurisdiction through a process known as retrocession.! The
struggle by the Winnebago to achieve this minimal amount of self-suffi-
ciency is ironic when one considers the Tribe’s proud history.

When the Winnebago first made contact with Europeans in the seven-
teenth century, they were one of the most powerful tribes in the northern

i Milo Colton received B.A., M.P.A., M.A,, and Ph.D. degrees from the University
of Colorado and a J.D. degree from the University of Jowa. He served as the executive
director of the Winnebago Tribe of Nebraska. He also taught college classes at both the
Winnebago and Omaha Indian Reservations. He is currently an attomney and professor
teaching in the Criminal Justice Program at St. Mary’s University in San Antonio, Texas.

1. “The act of ceding something back (such as a territory or jurisdiction); the return of
a title or other interest in property back to its former or rightful owner.” BLack’s Law
DicTioNary 1318 (7th ed. 1999).
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woodlands. They occupied a substantial amount of territory, which in-
cluded vast amounts of natural resources, stretching from central Wiscon-
sin to northern Illinois. By the nineteenth century, the Tribe had been
decimated by war and diseases brought by the very Europeans they had
once welcomed. During its dealings with the Europeans, however, the
Winnebago and other Indian tribes were treated as a sovereign govern-
ment and the land which they inhabited was viewed as Indian country.

Ironically, it was the birth of the United States, with its core virtues of
liberty and the right to self-determination, that ended the indigenous peo-
ples*? ability to govern themselves. The policy of the United States gov-
ernment during the nineteenth century was designed to marginalize and
exploit the American Indians. This was clearly illustrated in two early
United States Supreme Court opinions centering around Indian land
rights.> Writing for the Court, Chief Justice John Marshall exterminated
Indian rights to land and self-determination. With the stroke of a pen,
Indians were reduced from being free and independent peoples to ex-
isting as domestic dependent nations subject to the federal government.*
Chief Justice Marshall’s perception of Indian rights was later solidified by
two coerced treaties that effectively stripped the Winnebago of their ter-
ritory.> In 1840, the United States forcibly expelled the Winnebago from
their ancestral homeland, beginning an odyssey of five forced removals
through the states of Iowa, Minnesota, South Dakota, and Nebraska.

In 1953, the last semblance of Indian self-determination was finally
erased by the passage of Public Law 280° (PL-280). This federal law ena-
bled the states to assume civil and criminal jurisdiction over Indian tribal
reservations.” Before its passage the tribes had shared jurisdiction with
the federal government, thus maintaining some aspect of autonomy over
their own people. PL-280 eliminated this last remaining aspect of auton-

2. One definition of indigenous people is: the original inhabitants of a territory who,
because of historical circumstances, such as conquest or colonization have lost their sover-
eignty and have become subordinated to the wider society and state control. See Richard
Falk, The Rights of Peoples (In Particular Indigenous Peoples), in THE RiGuTs OF PEOPLES
17-18 (James Crawford ed., 1988).

3. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831); Johnson v. M’Intosh, 21 U.S.
(8 Wheat.) 543 (1823).

4. Francis PAuL PRUCHA, AMERICAN INDIAN TREATIES: THE HisTORY OF A POLITI-
CAL ANOMALY 196 (1994); see also Davip AGEE HORR, AMERICAN INDIAN ETHNOHIS.
TORY: THE WINNEBAGO TRIBE 147-157 (1974).

5. Treaty with the Winnebagoes, Sept. 15, 1832, U.S.-Winnebago Nation, 7 Stat. 370;
Treaty with the Winnebagoes, Nov. 1, 1837, U.S.-Winnebago Nation, 7 Stat. 544; see also
PRUCHA, supra note 4, at 196.

6. Pub. L. No. 280, 67 Stat. 588 (1953) (codified as amended at 18 U.S.C. §§ 1161-62,
25 U.S.C. §§ 1321-22, 28 U.S.C. § 1361 (1953)).

7. 1d.
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omy by ending tribal jurisdiction for all crimes.® Proud tribes like the
Winnebago who once occupied vast areas of land were prevented from
exercising the most rudimentary aspect of self-determination, the exercise
of control over their own people.

Although the passage of PL-280 appeared to be the final act in the play
set in motion by Justice John Marshall’s perception of Indian rights, the
civil rights movement in the 1960s gave the Winnebago and other Indian
tribes new hope to reverse the trend of diminishing rights. The civil rights
movement provided the catalyst for expanding the rights of minorities in
the United States, including the rights of American Indians.

In 1968, PL-280 was amended to allow tribes to reclaim their lost civil
and criminal jurisdiction through retrocession. This amendment allows
states to transfer its jurisdictional power back to the indigenous peoples,
thus giving tribes a modicum of self-determination, and limiting their
forced subjugation by state governments.

The Winnebago Tribe was one of the indigenous groups to seize this
opportunity and, after a struggle, to obtain civil and criminal jurisdiction
over its own people. Achieving this goal was the first step toward re-
building their tattered government and infrastructure. It was this struggle
that I witnessed during my time on the reservation. My recent visits to
the reservation revealed a rebirth of a Tribe once unable to perform the
basic function of self-government.® Although the Tribe may never obtain
the power and prestige that it had prior to the arrival of the Europeans in
North America, it has recovered some of its lost dignity.

This article focuses on the concept of self-determination as it applies to
indigenous peoples in general and the Winnebago Tribe in particular.
Part IT examines the argument that self-determination is a human right to
which indigenous peoples are entitled. Part III provides an overview of
the history of the repression Indigenous peoples have faced as a result of
the European influx into North America and the subsequent problems
that indigenous peoples face in their struggles for autonomy. These
problems include the tension created by the ruling sovereign govern-
ments that have historically repressed, exploited, and sometimes annihi-
lated the American Indian.

In Part IV, the article turns to a case study of the Winnebago Indians’
efforts to achieve a small measure of self-determination within the frame-

8. This had the collateral effect of ending most aspects of tribal governments in favor
of state and county government. See id.

9. The passage of the Indian Gaming Regulatory Act (IGRA) afforded the Winne-
bago additional opportunities to use their rediscovered right of self-determination. See In-
dian Gaming Regulatory Act § 3 Pub. L. No. 100-497, 102 Stat. 2467 (1988); 25 U.S.C.
§§ 2701-21 (1988).

Published by Digital Commons at St. Mary's University, 2001



The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 4 [2001], No. 1, Art. 1

4 THE SCHOLAR [Vol. 4:1

work of the sovereign government of the United States. The long strug-
gle of the Winnebago to reclaim determination of its own destiny
represents a victory for all indigenous peoples and their right to self-
determination.

II. SeELF-DETERMINATION AS A HUumMAN RiGHT

The right of self-determination finds its legal basis in the evolving body
of international human rights law. The expression “human rights” has
only come into everyday usage since the mid-nineteen forties, with the
creation of the United Nations in the aftermath of World War 1110 Es-
sentially, human rights are an extension of “natural rights” or natural
law,!! and focus on legal protection of the individual from the state. The
right of self-determination is a fundamental human right in that it ad-
dresses the threshold question of whether a particular government holds
a legitimate position over a group of people. A brief overview of the
development of human rights law puts the right of self-determination in
context.

In general, human rights are conceptualized in a tripartite manner.1?
First generation rights protect a citizen’s liberty from arbitrary state ac-
tion.1® These first generation rights, which evolved in the aftermath of
the American and French revolutions, were known as negative rights be-
cause of their “restraint from the State” emphasis.’* Derived from phi-
losophers such as Locke and Rousseau, they are often referred to as civil
and political rights.’> Second generation rights, derived out of the con-
cept of socialism, emerged after the Russian Revolution and emphasize
positive State action.!® While these cultural and political rights do not
enjoy the same breadth of acceptance by nation-states, they nonetheless
are highly incorporated into international law.!” The most recent devel-
opment in international human rights law, third generation rights, has re-

10. Burns H. Weston, Human Rights, in HuMaN RIGHTS IN THE WORLD COMMUNITY!
Issues AND AcTioN 13 (Richard Pierre Claude & Burns H. Weston eds., 1989).

11. See id. Burns traces the concept of natural law to its modern definition of imply-
ing natural rights. Id. Late in the 17th century, John Locke identified the primary natural
rights as life, liberty, and property. See JouN Locke, Two TREATIES ON GOVERNMENT (P.
Laslett ed., 1963).

12. See D. J. HARRIs, CASES AND MATERIALS ON INTERNATIONAL Law 625 (5th ed.
1998); Weston, supra note 10, at 16.

13. Roland Rich, The Right to Development: A Right of Peoples?, in RiGHTs OF PEO.
PLES 41 (James Crawford ed., 1988).

14. Id. at 41. Negative rights corresponded by and large to the Civil and Political
rights in the International Bill of Rights.

15. See HARRIs, supra note 12, at 625.

16. Rich, supra note 13, at 41.

17. See HARRIS, supra note 12, at 625.
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sulted from the encroaching phenomenon of global interdependence, and
is mainly advanced by developing countries. In essence, third generation
rights speak to the rights of groups in relation to the state and the inter-
national community, as opposed to the first two generations of human
rights which address the individual.’® The right to self-determination and
economic development are examples of this genre.!® The human right of
development is connected to the right of self-determination of peoples; in
order to achieve development, a people must have the ability to address
their own distinct needs.

The concept of self-determination began to gain international momen-
tum after the development of the post-colonialist nation-state. In the af-
termath of World War I, United States President Woodrow Wilson
articulated the importance of the protection of a people’s right to self-
determination.?® Wilson’s early concept of self-determination had three
prongs: People have the right “to be free from alien rule;” people should
have the right “to select their own form of government;” and there should
be continuous consent to be governed.?! His proposal subsequently be-
came the basis for the United Nations’ stance and legal understanding of
the self-determination of peoples.

Article 1(2) of the United Nations’ Charter> unquestionably the most
significant international agreement in all of international law, addresses a
peoples’ right to self-determination,?® and, in fact, is the only human right
specifically mentioned in the entire Charter. Additionally, Article 55 on

18. See id.

19. See id. at 626.

20. See John Paxman, Minority Indigenous Populations and Their Claims for Self-De-
termination, 21 Case W. Res. J. INT'L L. 185, 193-94 (1989). Wilson's vision included the
formation of a league of nations whose mission included the protection of the people’s
right to self-determination. See id. Notably, the desire for self-determination had an ex-
traordinary impact on an international level. For example, the assassination of Archduke
Franz Ferdinand by a Serbian nationalist set off a chain of events that incited the start to
World War 1. See id. The assassin belonged to a nationalist group that believed the Ser-
bian people should be recognized as their own people separate and apart from the Otto-
man Empire. See id. Post WWI world leaders attempted to create a League of Nations to
address the concerns of disenfranchised groups. See id. While the League of Nations ulti-
mately failed, its successor the United Nations, which was created in 1945, established an
opportunity to deal with the concerns of those groups seeking self-determination.

21. Id. at 193.

22. Currently the United Nations Charter has been ratified by 189 countries. See
United Nations, List of Member States, at http.www.un.org/Overview/unmember.html (Jast
visited Feb. 9, 2002).

23. See UN. CHARTER art. 1, para. 2. Article 1(2) states:

To develop friendly relations among nations based on respect for the principles of
equal rights and self-determination of peoples, and to take other appropriate measures
to strengthen universal peace.
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the offender would be delivered to the proper authority for prosecution.
But under the “fresh-pursuit” doctrine, the officers of each could pursue
an offender from one jurisdiction to another.>®* Once the offender was
arrested, he would be held in the jurisdiction where the arrest was made
and then extradited to the jurisdiction where the crime was committed.?>*

2. Retrocession of Civil Jurisdiction

In acquiring retrocession of civil jurisdiction, the tribal court estab-
lished exclusive jurisdiction over disputes involving Indians. Issues rela-
tive to adoption, child custody, marriage, divorce, contract and tort
actions are resolved in tribal court.?>> In a civil dispute on the reservation
involving an action by a non-Indian against an Indian, the Tribal court
normally has exclusive jurisdiction.2*® Otherwise, if the action arises
outside of “Indian Country,” the State court retains jurisdiction.>’ How-
ever, where an Indian files suit against a non-Indian, and the tribe as-
sumes exclusive jurisdiction, the Indian plaintiff is precluded from suing
in state court.*® Finally, if a claim arose from a situation on the reserva-
tion between non-Indians, the State court rather than the tribal court as-
sumes jurisdiction.>>®

V. CoNCLUSION

Since the passage of Legislative Resolution 57 in January 1986, the
Winnebago have embraced the benefits of retrocession.2®® Today, the
positive impact of attaining a semblance of self-government has been re-
flected in the strides and achievements the Winnebago have made.

The Winnebago have established various business enterprises dedi-
cated to increasing their self-sufficiency and encouraging the develop-
ment of the Tribe and its members.?®! For example, in a collateral effort
to preserve the cultural traditions of the Winnebago and simultaneously
bolster the economy, the Tribe is establishing a tourism sector.?%> This

253. See id. See also BRIEFING DOCUMENT, supra note 174, at 10-12,

254. BRIEFING DOCUMENT, supra note 174, at 12. Extradition agreements provided
for the return of offenders to the jurisdiction in which a crime was committed.

255. Id. at 10.

256. Id. at 15-16.

257. Id.

258. Id. at 16.

259. Id.

260. See Wilkinson, supra note 200, at 794, The resolution barely passed with a 25 to
21 vote. See id.

261. See The Winnebago Tribe of Nebraska, Enterprise, at httpd/iwww.winnebagotribe.
com/enterprise.htm (last visited Feb. 12, 2002).

262. See id. .
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initiative has seen the creation of a Cultural Resource Center, the exten-~
sion of an open invitation to the Tribe’s annual PowWow, an increase in
ferry service across the Missouri River, and the promotion of the Lewis
and Clarke Trail which passes through the Reservation.26?

Additionally, in 1992, the Tribe opened and began operating the Win-
naVegas Casino, as a result of the passage of the federal Indian Gaming
Regulatory Act of 1988 (IGRA).?** Congress’ purpose in enacting
IGRA was “to provide a statutory basis for the operation of gaming by
Indian Tribes as a means of promoting tribal economic development, self-
sufficiency and strong tribal governments.”?%° The Winnebago took ad-
vantage of the opportunity IGRA presented and, since its opening, the
WinnaVegas Casino has had a major economic impact providing both in-
creased employment and revenue for the Tribe.26¢

In December 2001, the Winnebago Tribe was recognized for the inno-
vative manner in which it approached the challenges of governing.26” The
Winnebago’s economic development corporation, Ho-Chunk Inc., was
one of five recipients of the Innovations in American Government
Award.?®® Ho-Chunk, which was founded in 1994 for the purpose of rein-
vesting profits from the gaming industry and diversifying businesses in
the economy, has positively impacted the lives of the Winnebago peo-
ple.?%® In addition to operating the WinnaVegas Casino, it has generated

263. See id.

264. Indian Gaming Regulatory Act, Pub. L. No. 100-497, 102 Stat. 2467 (1988); 25
U.S.C. §§ 2701-2721 (1988).

265. See id. §3(1) .

266. See The Winnebago Tribe of Nebraska, supra note 214.

267. See News Release, Institute for Government Innovation, Winnebago Tribe’s Eco-
nomic Development Corporation Wins Prestigious American Government Innovation
Award: Ho-Chunk, Inc. Awarded One of Five $100,000 Prizes (Dec. 13, 2001) (announcing
Ho-Chunk, Inc., received the honor in recognition of its successful generation of employ-
ment opportunities and business development), available at http://www.innovations.
harvard.edu/release/2001/121301-hc.html (on file with author).

268. See id. This award is through a program of the John F. Kennedy School of Gov-
ernment at Harvard University. See id. See also Winnebago Tribe Recognized for Eco-
nomic Success, (Dec. 14, 2001), available at http://www.indianz.com/SmokeSignals/Head
lines/showfull.asp (on file with author). Of the five awards presented the Winnebago were
the only tribal government recognized. Id. The other winners included: “the federal gov-
ernment’s Department of Veterans Affairs National Center for Patient Safety; OK First,
the state of Oklahoma’s web-based emergency awareness system; California’s Mathemat-
ics, Engineering, Science Achievement (MESA) program; and the Toledo Plan to improve
the quality of teaching in Toledo, Ohio.” Id.

269. News Release, supra note 267.
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other successful businesses, including hotels, shopping centers, gas sta-
tions and three technology enterprises.2’®

The establishment of the gaming industry and its subsequent profits
have allowed the Winnebago to upgrade and implement a number of so-
cial welfare programs to treat, rehabilitate, and educate its people. On
the reservation, self-esteem, often tied to gainful employment, has also
increased dramatically. In the past, the Winnebago struggled against bar-
riers such as low income, high unemployment, and an inability to access
affordable housing. Since Ho-Chunk’s founding, however, unemploy-
ment on the reservation has decreased dramatically—from 70% to
20%.2* A collateral effect of the casino was a dramatic decrease in
crime. With the opening of the casino and increased job opportunities at
the reservation, Indian arrests at the reservation declined by 75% in the
first 18 months of the casino’s operation.

The Winnebago initiative, undertaken through incorporating Ho-
Chunk, has established a model for all Indian Nations to follow, as it
successfully demonstrates how to create infrastructure and institutions
necessary for development.?”? Clearly, that investment is paying off as
indicated by the fact that in the last ten years the Tribe’s discretionary
annual income has increased from a mere $150,000 to $50 million.?”® Such
a measure of achievement is indicative of the positive reinforcement that
occurred when retrocession returned to the Tribe the ability to reassert
their sovereignty through tribal self-determination.

Although the Tribe may never attain the prestige and glory that it had
prior to the arrival of Europeans in North America, the achievements of
the Winnebago Tribe of Nebraska are models for all Indian peoples. The
measure of sovereignty that Indian tribes exercise will not only ensure
their continued economic development and cultural growth but also pro-
vide for a greater contribution to society as a whole. The time has come
for all Indian peoples to emerge, as the Winnebago has done, like a great
phoenix to claim their share of the American Dream.

270. Id. In order to be successful, tribal governments must generate revenue through
the development of businesses because they are prevented from establishing a stable tax
base.

271. Id.

272. Many tribes are following the successful Ho-Chunk example and replicating the
system. Id.

273. See id.
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