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I. INTRODUCTION

Army Private First Class (PFC) Barry Winchell was born in August
1977 and died on July 6, 1999, at the age of twenty-one.! He was mur-
dered by an Army soldier after months of harassment from his fellow
company members for being a suspected homosexual.

1. See, e.g.. Editorial, For Love of Country, S.F. Curon., July 21, 2000, at A20:
Thomas Hackett, The Execution of Pvt. Barry Winchell: The Real Story Behind the “Don’t
Ask, Don’t Tell” Murder, ROLLING STONE, Mar. 2, 2000, at 80, 88 (indicating Barry Win-
chell’s anticipation of his twenty-second birthday in late August), available at http://
www.gaymilitary.org/rolstobarry.htm; Press Release, Major Pamela Hart, 101st Airborne
Division (Air Assault) and Fort Campbell Public Affairs Office, Memorial Service (July 8,
1999) (on file with author); Press Release, Major Pamela Hart, 101st Airborne Division
(Air Assault) and Fort Campbell Public Affairs Office, Soldier Dies from Injuries (July 7,
1999) (on file with author) [hereinafter Soldier Dies from Injuries Press Release] (stating
PFC Winchell’s death occurred at 9 a.m. on July 6, 1999); PlanetOut News Staff, 2nd Win-
chell Suspect Pleads, Jan. 10, 2000, at http://www.planetout.com/news/article.html?2000/01/
10/1 (on file with author).

2. See, e.g., ForT CaMPBELL TAsk FORCE, DEP'T OF THE ARMY INSPECTOR GEN.,
DAIG SPECIAL ASSESSMENT / INVESTIGATION OF ALLEGATIONS OF VIOLATIONS OF THE
DOD HomosexuaL Conpuct Poricy AT Fort CampBELL 2-1 (2000) (reporting in May
1999 there had been several months of rumors regarding Winchell’s homosexuality), avail-
able at http://www.army.mil/ig/ (July 2000); Hackett, supra note 1, at 81; Steve Ralls, Sol-
dier Will Serve Only Eleven and One-Half Years for Role in Murder of Soldier Perceived as
Gay, Jan. 8, 2000, ar http://www.sldn.org/templates/press/record.html?section=2&record=99
(on file with author).
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PFC Winchell joined the United States Army in
October 1997, and soon became assigned to the 101st
Airborne at Fort Campbell, Kentucky.? Beginning in
May of 1999, his fellow soldiers mocked him for being
a “dreaded” homosexual.* The main thrust of their
gibes centered on PFC Winchell’s relationship with a
Gulf War veteran who showcased as a drag queen in a
local nightclub.® Ironically, Winchell’s primary tor-
mentor was the person who introduced him to the gay
bar scene in Nashville.® This instigator was also his

roommate, Specialist Justin Fisher, who had a reputation as the com-
pany’s jokester and troublemaker.” Fisher’s persecution of Winchell went
beyond mere verbal harassment; during one altercation, a fight about
who should clean the room, Fisher hit Winchell with a dustpan.® Win-
chell’s bloody head wound required several stitches.” Shortly thereafter,
with Fisher’s encouragement, a majority of the soldiers in Delta Company

£ Photograph provided courtesy of Steve Ralls, Servicemembers Legal Defense Net-
work, with permission of Mrs. Patricia Kutteles, Private First Class Winchell’s mother.

3. See, e.g., Hackett, supra note 1, at 81; Mark Thompson, “Why Do People Have To
Push Me Like That?”: The Torment and Murder of a Gay Soldier Cast a Harsh Light on the
Practice of “Don’t Ask, Don’t Tell,” TiME, Dec. 13, 1999, at 56, 56; Soldier Dies from Inju-
ries Press Release, supra note 1.

4. See, e.g., FOrRT CamPBELL TAsk FORCE, DEP’'T OF THE ARMY INSPECTOR GEN.,
supra note 2, at 2-1 (finding that rumors started in May 1999); Hackett, supra note 1, at 82.

5. See, e.g., Francis X. Clines, Mother Sees No End to Ordeal in Slaying, N.Y. TIMEs,
Jan. 10, 2000, at A13 (describing Winchell’s relationship to a Navy veteran who had under-
gone a sex change operation and showcased as a dancer in a Nashville nightclub); Hackett,
supra note 1, at 82.

6. See, e.g., Clines, supra note 5 (stating Fisher was the first person to take Winchell to
the gay club); Steven Lee Myers, Army To Expand Inquiry in Death of Gay, N.Y. TiMmEs,
Jan. 10, 2000, at A13 (testifying Fisher was the one who instigated rumors about Winchell’s
homosexual orientation after introducing him to a transvestite bar in Nashville, Tennes-
see); PlanetOut News Staff, supra note 1 (naming Fisher as the one who spread rumors
that Winchell was a homosexual after taking him to a gay club in Nashville, Tennessee).

7. See Hackett, supra note 1, at 82; Ralls, supra note 2. Testimony during Glover’s
court-martial named Fisher as the lead in taunting Winchell about his sexual orientation.
See Hackett, supra note 1, at 82; Ralls, supra note 2.

8. See Hackett, supra note 1, at 82; see also Army Private Guilty in Murder of Fellow
Soldier, WasH. Post, Dec. 9, 1999, at AQ9; James Prichard, “Don’t Ask” Policy Hit After
Soldier Convicted, CHaTTANOOGA TiMEs & Free Press, Dec. 10, 1999, at Al5; James
Prichard, Fort Campbell Soldier Found Guilty of Murder, CHATTANOOGA TiMEs & FREE
Press, Dec. 9, 1999, at A2.

9. See Army Private Guilty in Murder of Fellow Soldier, supra note 8; Hackett, supra
note 1, at 82; Prichard, “Don’t Ask” Policy Hit After Soldier Convicted, supra note 8; Prich-
ard, Fort Campbell Soldier Found Guilty of Murder, supra note 8.
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(almost ninety in all) called Winchell a “faggot” on a daily basis.'® In
April 1999, Winchell complained to his commander, Captain Daniel
Rouse, but the officer’s orders to his troops to “knock that s**t!! off”!2
and counseling'® of Winchell’s head sergeant proved ineffective.!* The
military took no other disciplinary action, and Winchell made no further
attempts to contact his superiors regarding the harassment.!®

10. See, e.g., Hackett, supra note 1, at 86; Myers, supra note 6 (announcing that trial
testimony revealed Private Winchell endured daily harassment and taunting through anti-
homosexual slurs); Thompson. supra note 3, at 57.

11. Expletive deleted.

12. Hackett, supra note 1, at 86; FOrRT CaMPBELL TAask FORCE, DEP'T OF THE ARMY
InsPECTOR GEN., supra note 2, at 2-2.

13. After the head sergeant called PFC Winchell a “faggot,” the company commander
counseled him concerning his inappropriate remarks. See ForT CAMPBELL TAsk FORCE,
DEP'T OF THE ARMY INSPECTOR GEN., supra note 2, at ES-3, 2-4; Thomas E. Ricks, Penta-
gon Vows To Enforce ‘Don’t Ask;” Training Program Is Planned To Ease Harassment of
Gays, WasH. Posr, July 22, 2000, at AOl. When a military member is called into a supe-
rior’s office to explain oneself and receive “training,” it is sometimes referred to as “coun-
seling.” When “called onto the carpet,” the counseling session could involve anything from
a brief admonition to a full-blown training session where the lower-ranking members are
made to stand at attention with their chins in and elbows pinned as the superior comes
nose to nose and expresses (yells) his disappointment in the others’ performance with well-
chosen words. Each counseling session is tailored for the individual’s needs. The Army’s
leadership manual suggests that stressful situations help the subordinate prepare for com-
bat stress and some subordinates need gentle suggestions, while others need “the verbal
equivalent of a kick in the pants.” HEADQUARTERs, DEP’T OF THE ARMY, FIELD MANUAL
No. 22-100, ArMY LeaDErsHIP: B, Know, Do 3-7, 3-15, C-13 (1999). See generally
Leadership and Counseling (defining counseling as “a process of listening, communicating
advice, instruction, or judgment with the intent of influencing a person’s attitude or behav-
ior™), ar http://www.military-net.com/education/mpdlead.html (last visited Mar. 12, 2001)
(on file with author).

14. See Steve Ralls, Military Panel Finds Ft. Campbell Soldier Guilty of Premeditated
Murder in Murder of Soldier Perceived as Gay, Dec. 8, 1999 (recounting testimony that
Winchell’s command failed to stop the harassment), at http:/www.sldn.org (on file with
author); see also Fort CAMPBELL Task FORCE, DEpP’T OF THE ARMY INsPECTOR GEN.,
supra note 2, at ES-3, 2-2, 2-4 (reporting the company commander never informed Win-
chell of the remedial measures taken, no Army agencies performed follow-up actions to
Winchell’s complaint and soldiers continued to call Winchell a “faggot”); Eric Resnick, No
Officers To Blame for Winchell's Murder, Report Says, July 21, 2000 (reporting the Army
considers the first sergeant’s lack of training regarding harassment was the cause of Win-
chell’s death), ar http://www.gaypeopleschronicle.com/stories/00jul2l.htm (on file with
author).

15. See, e.g., Francis X. Clines, For Gay Soldier, a Daily Barrage of Threats and Slurs,
N.Y. Times, Dec. 8, 1999, § 1, at 33 (recounting the fruitless effort to complain which did
not stop the harassment); Hackett, supra note 1, at 86; Ralls, supra note 14 (finding that
after Winchell’s commanders failed to stop the harassment, Winchell was unaware of
where to turn for assistance); see also FORT CaMPBELL Task FORCE, DEP'T OF THE ARMY
InsPECTOR GEN., supra note 2, at 2-4 to 2-5 (claiming that since Winchell made no further
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The daily discrimination and threats culminated in a clash with Private
Calvin Glover, a soldier who idolized Fisher's charismatic masculinity and
who desperately wanted to be accepted.’® One Saturday night, during an
Independence Day weekend picnic. Private Winchell confronted Glover
and urged him to stop telling his egotistical stories, but Fisher continued
to encourage Glover’s bravado.!” As a result of this challenge. drunken
tempers flared and a fistfight between Winchell and Glover ensued.'s
Much to Glover’s embarrassment, Private Winchell won the struggle.!”
The company “faggot™ physically besting the company loudmouth fasci-
nated the on-looking soldiers.?® Winchell, however, appeared remorseful
and attempted to mend his strained relationship with Glover.”! Mean-
while, Fisher would not let Glover forget his humiliating defeat and re-
peatedly teased Glover about it.**

What took place next is a shocking display of how the homosexual pol-
icy in the military does not succeed in punishing a homosexual simply for
conduct, but creates an atmosphere of intolerance that leads to discrimi-
nation against suspected homosexuals without any proof of “illegal™ con-
duct.® This atmosphere of intolerance was tragically illustrated when
Glover, the soldier who lost to a “fag™” in a fistfight, approached Win-
chell’s cot as he slept.>* With encouragement from Fisher, Glover vio-

complaints. the Army Inspector General was not required 1o investigate and the presump-
tion was Winchell's commander had redressed the grievance).

16. See Clines. supra note 15 (recounting comments by Glover’s parents that he suc-
cumbed to peer pressure because he wanted to belong): Hackett, supra note 1, at 88; Chns
Poynter. Killer of Gay GI Gets Life Sentence: Army Jury Leaves Soldier wih Hope, Cot
RIER-JOURNAL (Louisville. Ky.). Dec. 10, 1999, at Ola (repeating testimony of a military
psychologist that Glover has low self-esteem and is casily influenced because he wants
attention). See generally Poynter. supra (contradicting earlier testimony that Glover was a
racist and homophobic by recalling Glover's friendship with an openly homosexual boy
when he was younger).

17. See, e.g.. Hackett, supra note 1. at 88; Thompson, supra note 3, at 36 (descnbing
Glover’s stories as outrageous and untrue bragging); PlanetOut News Staff, supra note 1
(admitting Fisher had provoked Glover into starting the altercauion).

18. See, e.g., For Love of Country. supra note 1. Hacketl, supra note 1. at 85
PlanetOut News Staff. supra note 1 (stating Glover started the fight).

19. See, e.g.. For Love of Couniry. supra note 1: Hackelt, supra note 1, at 88;
PlanetOut News Staff, supra note 1 (recounting Winchell won the fight handily).

20. See Hackett, supra note 1. at 88: PlanetOut News Staff. supra note | (reporung
Fisher teased Glover following the fight about being bested by a homosexual).

21. See Hacketl. supra note 1. at 83, 108.

22. See Clines. supra note 15 Juliet Eilperin. Paremts of Slain Gl Constder Sutng
Army, WasH. Posr, Jan. 10, 2000, at A02. available ar 2000 WL 2279172,

23. See generally 10 U.S.C. § 654 (1994) (codifying the military’s homosexual policy).

24. See, e.g.. For Love of Country. supra note 1 (stating the tragedy that “Winchell
went to sleep, but never awakened™): Hackett, supra note 1. at 108; see also Poynter. supra
note 16 (declaring Glover's assertion that Fisher encouraged the attack).
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lently beat Winchell’s head with a baseball bat until Winchell’s brain
seeped from his cracked skull, blood streamed from his left ear, and his
brain hemorrhaged, turning his eye sockets black.?

In light of this brutal murder, Winchell’s mother blames the mindset of
the Army as a major contributor to her son’s death.?® The discrepancy in
the treatment of one group over another is evident: on the one hand, the
Army permitted soldiers to call a man a “faggot” on a daily basis, and
everybody laughed;?’ on the other hand, the Army forbids use of the de-
rogatory term “nigger,” and using this racially discriminatory term results
in immediate disciplinary action.?® As tragic as it seems, the military’s
homosexual policy contributes to this atmosphere against gays and lesbi-
ans in the service. Although Private Winchell’s killing was the most re-
cent highly-publicized violent murder of a soldier precipitated because of
his sexual orientation,?’ it was not the first,>® and probably will not be the

25. See, e.g.. Hackett, supra note 1, at 108; Thompson, supra note 3, at 57; PlanetOut
News Staff, supra note 1; Resnick, supra note 14 (reporting the cause of Winchell’s death
as strikes from a baseball bat during his sleep after four months of harassment).

26. See, e.g., Clines, supra note 5; Hackett, supra note 1, at 108; Mary Sanchez, Parents
Become Reluctant Activists After Son’s Beating Death in Army, Kan. City STAR, Mar. 15,
2000, at K0674, available at http://www kcstar.com/newslibrary/search.html.

27. See Hackett, supra note 1, at 108.

28. See id.

29. See, e.g., Press Release, Major Pamela Hart, 101st Airborne Division (Air As-
sault) and Fort Campbell Public Affairs Office, Tentative Hearing Date Set (Aug. 4, 1999)
(on file with author) (indicating the packet of maps and other information distributed to
the media); Press Release, Major Pamela Hart, 101st Airborne Division (Air Assault) and
Fort Campbell Public Affairs Office, Article 32 Hearing Set for Second Accused Soldier
(Aug. 26, 1999) (on file with author) (supplying more information to the media including
ground rules and confirmation of attendance). It should be noted that other factors could
have contributed to Winchell’s death besides the military’s homosexual policy. See Don’t
Retreat, NAT'L REV., Jan. 24, 2000, at 13 (listing the responsibility for Winchell’s murder
lying with the murderer and a lack of unit discipline, with minimal influence from the
military’s ban on open homosexuals serving), available at 2000 WL 11593480, An investi-
gative task force found deficiencies in the living quarters, lack of leaders managing and
enforcing policy in the barracks, non-existent command presence in the dormitories, and
alcohol abuse and underage drinking. See FOrRT CampBELL Task Force, DEP'T OF THE
ArMY INsPECTOR GEN., supra note 2, at 2-10 to 2-11; Clines, supra note 15.

As a result of Winchell's murder, the Army convicted two of Winchell’s fellow soldiers,
Private Glover and Specialist Fisher, for his death. See Mary Sanchez, Officials Meet with
Slain Soldier’s Parents, KaN. CiTy STAR, July 28, 2000, at B3. Fisher was originally charged
with being a principal to premeditated murder, being an accessory after the fact, making
false statements under oath to an investigating officer and obstructing the investigation.
See, e.g., Press Release, Major Pamela Hart, 101st Airborne Division (Air Assault) and
Fort Campbell Public Affairs Office, Fisher Arraigned (Nov. 23, 1999) (on file with au-
thor); Press Release, Major Pamela Hart, 101st Airborne Division (Air Assault) and Fort
Campbell Public Affairs Office, Second Soldier Charged in Murder Case, (July 19, 1999)
(on file with author); Ralls, supra note 2. Fisher was ultimately sentenced to fourteen years
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last. While the military policy only condemns homosexual conduct and
not homosexual status alone. the atmosphere of the military simply does
not tolerate homosexuals.?!

Winchell’s murder graphically illustrates how the military’s current ho-
mosexual law and policy (commonly referred to as “Don’t Ask, Don’t

Tell, Don’t Pursue, Don't Harass™*?) fails to serve its intended purpose.*?

for obstructing justice. making false statements under oath and providing alcohol to a m-
nor. See, e.g.. Press Release. Major Pamela Hart. 101st Airborne Division (Air Assuult)
and Fort Campbell Public Affairs Office. Fisher Found Guilty (Jan. 8, 2000) (on file with
author) [hereinafter Fisher Found Guilty Press Release]: Ralls, supra note 2 (descnbing
how Fisher had a plea agreement that capped his sentence at twelve and one-half years,
and taking into account reductions in his sentence due to good behavior, Fisher would
serve only eleven and one-half years of jail time). Private Glover, however, was conviet
of premeditated murder and sentenced to life in military prison. See, e.g., Fisher Found
Guilty Press Release. supra: Ralls, supra note 14.

In the aftermath of the court-martial trials. Winchell’s parents filed a wrongful death
claim against the Army. This $1.8 million suit was denied in September 2000, on the bass
that there is no legal support for the claim. See Slain Soldier’s Mom Dented Death Claum,
OmaBA WORLD-HERALD. Sept. 30. 2000, at NEWSS.

30. See Hackett. supra note 1. at 86. Another military homosexual murder took place
in 1992 when fellow sailors beat Seaman Allen Schindler to death in Japan near a United
States Naval installation. See NAT'L DEF. RESEARCH InsT.. RAND, MR-323-O8D, Six
UAL ORIENTATION AND U.S. MILITARY PERSONNEL POLICY: QPTIONS AND AssE ssMENT
272 (1993); Hackett, supra note 1. at 86. Schindler’s injunies included broken nbs, a frac-
tured skull, broken nose. broken jaw. pulverized liver, torn aorta, ripped bladder and a
face beaten so badly that he could only be identified by the tattoos on his arms. See Hack-
ett, supra note 1, at 86.

31. See 10 US.C. § 654 (1994): see also Policy Concerming Homosexualuy in the
Armed Forces: Hearings Before the Comun. on Armed Servs. U.S. S., 103d Cong. 702 (1994)
[hereinafter Senate Hearings] (statement of Hon. Les Aspin, Sec’y of Def.) (emphasizing
“{ulnder the new policy. sexual orientation alone will not bar a person or individuals from
service unless it involves homosexual conduct™).

32. The law passed by Congress includes the “Don’t Ask™ and “Don’t Tell” ¢lements.
See generally 10 US.C. § 654: E-mail from John R. Brancato, Colonel. U.S. Air Force (Re-
tired), to Debra A. Luker. Law Student. St. Mary's University (Mar. 21, 2001, 04:31:00
CST) (on file with author). The “Don’t Pursue™ and “Don’t Harass” portions are from
guideline policies distributed after “Don’t Ask. Don’t Tell” became law. See Brancato,
supra. The “Don’t Harass™ portion of the policy was re-emphasized and added to the utle
of the policy as a result of Winchell’s death. See Memorandum from Rudy de Leon, Under
Secretary of Defense (Personnel and Readiness), to Secretaries of the Military Depart-
ments, Chairman of the Joint Chiefs of Staff and Inspector General of the Department of
Defense. Guidelines for Investigating Threats Against or Harassment of Service Members
Based on Alleged Homosexuality (Aug. 12. 1999). available ar hup://dont.stanford.edu’reg-
ulations/memol.htm (on file with author).

33. See JANET E. HALLEY. DON'T: A READER'S GUIDE 10 1HE MILITARY'S ANTT-
Gay Povricy 1 (Pub. Planet Book Series. Dilip Gaonkar et al. eds., 1999) (stating how the
American public interprets the military’s current homosexual policy as discharging ser-
vicemembers for their conduct and not their status as a homosexual. but this 15 not true in
its actual application): see also FORT CAMPBELL TAsk FORCE, DEP'T O mE Arsy IN.
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Congress intended to bar military service from those who manifest their
sexual orientation with homosexual conduct, not to prohibit people from
serving in the military based on their sexual orientation.>*

The “Don’t Ask, Don’t Tell” law instructs that a military member will
be separated® from service if he or she: “(1) ... has engaged in, at-
tempted to engage in, or solicited another to engage in a homosexual act
oracts ... (2)...stated that he or she is a homosexual . . . [or] (3) ...
married or attempted to marry a person known to be of the same biologi-

sPECTOR GEN., supra note 2, at 2-39 (recognizing that referring to the military’s homosex-
ual policy with the sound byte “Don’t Ask, Don’t Tell” without thorough explanation of
the policy increases confusion about what conduct is allowed).

One way the military should have shown its support for a fallen comrade, regardless of
sexual orientation, is by paying respect to Private Winchell’s family: by coming to their
house in uniform, rather than civilian clothes in a July 2000 visit. See Sanchez, supra note
29. When officers reported to Winchell’s parents the results of the investigation of their
son’s death (to inform his parents that no superiors were found at fault for Private Win-
chell’s murder), the individuals wore civilian clothes rather than dress uniform. See id.
This could be construed as the military not caring enough for a murdered homosexual to
pay their respects with proper military decorum. Wearing of the military uniform is appro-
priate except during demonstrations, political activities, private employment, commercial
interest activities, public appearances that imply Service sanction when it has not been
Service approved and at times when there would be discredit upon the Armed Forces. See
AsSISTANT SEC’Y oF DEr. (MANPOWER & RESERVE AFFAIRS), DEP'T OF DEE., DEP'T OF
DEer. DirecTive No. 1334.1, WEARING oF THE UNIFORM § 3.1 (1969). Alternatively, it is
possible the military members wore civilian attire because they were granted permission to
not wear their uniform while on duty or because they were attending a picnic. See HEAD-
QUARTERS, DEP'T OF THE ARMY, ARMY REGULATION No. 670-1, WEAR AND APPFAR-
ANCE OF ARMY UNIFORMS AND INsIGNIA 3 (1992) [hereinafter ARmY ReGULATION No.
670-1] (allowing civilian clothing for mission reasons and when participating in civilian out-
door activities); Sanchez, supra note 29 (describing the three hour meeting over barbeque
between Winchell’s parents and Army officials). Whenever a supervisor visits a dead sol-
dier’s parents, though, it seems appropriate to at least wear the military equivalent of a
civilian business suit when it deals with official findings of the death. See generally Army
ReGuLATION No. 670-1, supra, at 162 (comparing a civilian business suit to the Army
uniform); Sanchez, supra note 29 (reporting the military officials visited Winchell’s parents
to announce the Army found no officers responsible in Winchell’s murder).

34. See Senate Hearings, supra note 31, at 702 (statement of Hon. Les Aspin, Sec’y of
Def.); see also Fort CamPBELL Task FORCE, DEP'T OF THE ARMY INSPECTOR GEN., stpra
note 2, at ES-2. The distinction between conduct and orientation is important: a person
with homosexual tendencies who does not act upon those tendencies has exhibited a ho-
mosexual orientation, but not homosexual conduct. See Senate Hearings, supra note 31, at
702 (statement of Hon. Les Aspin, Sec’y of Def.). The law passed by Congress only ex-
pressly prohibits the latter. See 10 U.S.C. § 654.

35. “Separation” is defined as “a general term that includes discharge, release from
active duty, release from custody and control of the armed forces, transfer to the IRR

[Individual Ready Reserve], and similar changes in active or reserve status.” Enlisted Ad-
ministrative Separations, 32 C.F.R. § 41 app. A at 130 (1993).
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cal sex.”® The overall purpose of the policy is not to create a flat prohi-
bition of all homosexuals serving in the military, but only forbid service

36. 10 U.S.C. § 654. The law includes (a) Congressional findings which are the jusufi-
cations for the law, (b) the homosexual conduct that compels mandatory separation, (¢) &
(d) required initial training for recruits and periodic refreshers, (¢) excepuions to the re-
quirement of mandatory separation and (f) the definitions of “homosexual,” “bisexual”
and “homosexual act.” See id. The homosexual law in the military is included 1n 1ts en-
tirety below (any ellipses printed below are also contained in the actual law):

§ 654. Policy concerning homosexuality in the armed forces . . .

(a) Finpings. Congress makes the following findings:

(1) Section 8 of article I of the Constitution of the United States commuts exclu-
sively to the Congress the powers to raise and support armies, provide and maintaimn a
Navy, and make rules for the government and regulation of the land and naval forces.

(2) There is no constitutional right to serve in the armed forces.

(3) Pursuant to the powers conferred by section 8 of article 1 of the Consutution
of the United States. it lies within the discretion of the Congress 10 establish qualifica-
tions for and conditions of service in the armed forces.

(4) The primary purpose of the armed forces is to prepare for and to prevail in
combat should the need arise.

(5) The conduct of military operations requires members of the armed forces to
make extraordinary sacrifices, including the ultimate sacrifice. in order to provide for
the common defense.

(6) Success in combat requires military units that are charactenized by high mo-
rale, good order and discipline. and unit cohesion.

(7) One of the most critical elements in combat capability is umt cohesion, that 1,
the bonds of trust among individual service members that make the combat effective-
ness of a military unit greater than the sum of the combat effectiveness of the individ-
val unit members.

(8) Military life is fundamentally different from civilian hfe in that—

(A) the extraordinary responsibilities of the armed forces, the unmiyue conds-
tions of military service, and the critical role of unit cohesion, require that the military
community, while subject to civilian control, exist as a specialized society: and

(B) the military society is characterized by its own laws, rules, customs, and
traditions, including numerous restrictions on personal behavior, that would not be
acceptable in civilian society.

(9) The standards of conduct for members of the armed forces regulate a mem-
ber’s life for 24 hours each day beginning at the moment the member enters miltary
status and not ending until that person is discharged or otherwise separated from the
armed forces.

(10) Those standards of conduct. including the Uniform Code of Military Justice,
apply to a member of the armed forces at all times that the member has a military
status, whether the member is on base or off base, and whether the member 15 on duty
or off duty.

(11) The pervasive application of the standards of conduct 15 necessary because
members of the armed forces must be ready at all times for worldwide deployment to
a combat environment.

(12) The worldwide deployment of United States military forces. the international
responsibilities of the United States, and the potential for involvement of the armed
forces in actual combat routinely make it necessary for members of the armed forces
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by members who engage in homosexual conduct or state they are homo-

involuntarily to accept living conditions and working conditions that are often spartan,
primitive, and characterized by forced intimacy with little or no privacy.

(13) The prohibition against homosexual conduct is a longstanding element of
military law that continues to be necessary in the unique circumstances of military
service.

(14) The armed forces must maintain personnel policies that exclude persons
whose presence in the armed forces would create an unacceptable risk to the armed
forces’ high standards of morale, good order and discipline, and unit cohesion that are
the essence of military capability.

(15) The presence in the armed forces of persons who demonstrate a propensity

or intent to engage in homosexual acts would create an unacceptable risk to the high
standards of morale, good order and discipline, and unit cohesion that are the essence
of military capability.
(b) Poricy. A member of the armed forces shall be separated from the armed forces
under regulations prescribed by the Secretary of Defense if one or more of the follow-
ing findings is made and approved in accordance with procedures set forth in such
regulations:

(1) That the member has engaged in, attempted to engage in, or solicited another
to engage in a homosexual act or acts unless there are further findings, made and
approved in accordance with procedures set forth in such regulations, that the mem-
ber has demonstrated that—

(A) such conduct is a departure from the member’s usual and customary
behavior;

(B) such conduct, under all the circumstances, is unlikely to recur;

(C) such conduct was not accomplished by use of force, coercion, or
intimidation;

(D) under the particular circumstances of the case, the member’s continued
presence in the armed forces is consistent with the interests of the armed forces in
proper discipline, good order, and morale; and

(E) the member does not have a propensity or intent to engage in homosex-
ual acts.

(2) That the member has stated that he or she is a homosexual or bisexual, or
words to that effect, unless there is a further finding, made and approved in accor-
dance with procedures set forth in the regulations, that the member has demonstrated
that he or she is not a person who engages in, attempts to engage in, has a propensity
to engage in, or intends to engage in homosexual acts.

(3) That the member has married or attempted to marry a person known to be of
the same biological sex.

(¢) ENTRY STANDARDS AND DOCUMENTS.

(1) The Secretary of Defense shall ensure that the standards for enlistment and
appointment of members of the armed forces reflect the policies set forth in subsec-
tion (b).

(2) The documents used to effectuate the enlistment or appointment of a person

as a member of the armed forces shall set forth the provisions of subsection (b).
(d) ReQuIRED BrierinGgs. The briefings that members of the armed forces receive
upon entry into the armed forces and periodically thereafter under section 937 of this
title (article 137 of the Uniform Code of Military Justice) shall include a detailed ex-
planation of the applicable laws and regulations governing sexual conduct by members
of the armed forces, including the policies prescribed under subsection (b).
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sexuals.’” In fact, the Department of Defense (DoD) holds that the ho-
mosexual policy does not bar individuals from military service based on
their homosexual orientation.*® Instead, homosexual conduct itself is the
cause for discharge, and simply stating that one is a homosexual consti-
tutes homosexual conduct.*® Thus, homosexual conduct is (1) engaging
in homosexual acts, (2) stating oneself is homosexual or (3) marrying a
person of the same sex.*® The justifications for the ban against homosex-
uals in the military apply regardless of the level of homosexual activity in
which the member engages.*!

General H. Norman Schwarzkopf, United States Army (retired),
agrees that lifting the ban on homosexuals serving in the military, yet
retaining a prohibition on homosexual conduct, is confusing—it destroys
the unit cohesion necessary in a fighting division and essentially ties the

(e) RuLE oF ConsTtrRUCTION. Nothing in subsection (b) shall be construed to require
that a member of the armed forces be processed for separation from the armed forces
when a determination is made in accordance with regulauons prescribed by the Sccre-
tary of Defense that—

(1) the member engaged in conduct or made statements for the purpose of avoud-
ing or terminating military service; and

(2) separation of the member would not be in the best nterest of the armed
forces.

(f) DeriniTIONS. In this section:

(1) The term “homosexual™ means a person, regardless of sex, who engages i,
attempts to engage in, has a propensity to engage in. or intends to engage 1in homosex-
ual acts. and includes the terms “gay™ and “lesbian”.

(2) The term “bisexual™ means a person who engages in. attempts to engage n,
has a propensity to engage in. or intends to engage in homosexual and heterosexual
acts.

(3) The term “homosexual act” means—

(A) any bodily contact, actively undertaken or passively permutted. between
members of the same sex for the purpose of satisfying sexual desires; and
(B) any bodily contact which a reasonable person would understand to
demonstrate a propensity or intent to engage in an act described in subparagraph (A).
Id.

37. See id.; see also Richenberg v. Perry, 97 F.3d 256, 261 (8th Cir. 1996). The court
held “[tlhe DOD ([sic] Directive explicitly states that the military will not exclude ser-
vicemembers for their homosexual thoughts, opinions, fantasies, or onentauon.”
Richenberg, 97 F.3d at 261.

38. See Staff Sgt. Alicia K. Borlik, U.S. Army, Cohen Accepts Revisions to Homosex-
ual Policy, Apr. 23, 1998, at http/iwww.defenselink.mil/news/Apr1998/n04231998_9804231.
html (on file with author).

39. See id.

40. See 10 U.S.C. § 654(b).

41. See Rich v. Sec’y of the Army, 735 F.2d 1220, 1224 (10th Cir. 1984) (holding that
an admission of homosexuality absent any evidence of homosexual conduct is sufficient to
justify the servicemember’s discharge).
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military commanders’ hands on what they can and cannot investigate.*?
In this regard, since the military thrives on precise and specific guidelines,
the Department of Defense finds commanders and military lawyers have
difficulty clarifying and interpreting the current policy.**> For example, in
a hearing involving a servicemember who denied an intent to engage in
homosexual acts, the first board recommended separation, while the sec-
ond board, which made findings based on the first board’s record, recom-
mended retention.** Opponents predicted these inconsistent rulings
when the military first introduced the “Don’t Ask, Don’t Tell” legislation;
they immediately recognized the door was opening for increased litiga-
tion along a “slippery slope.”*>

The fundamental means by which to correct the ambiguity in the cur-
rent “Don’t Ask, Don’t Tell” law is to abolish the ban on homosexuals.*®
Homosexuals should not receive special treatment, but merely the same
opportunity to serve their country.*” Furthermore, the ban on homosexu-
als needs to be eradicated to allow the United States military to recruit

42. See 139 Cong. Rec. 16,591-92 (1993) (referring to a television advertisement
sponsored by the American Security Council which included retired General Schwarz-
kopf’s protests against homosexuals being allowed into the military).

43. See HALLEY, supra note 33, at 53, 106 (detailing confusing interpretation by Presi-
dent Clinton and highlighting some of the Congressional concerns about the policy’s ambi-
guity and lack of particularity).

44. See id. at 103; Ricks, supra note 13 (establishing the military is uncomfortable with
the policy because it is purposefully ambiguous).

45. See 139 Cona. REc. 13,623 (1993). Representative Dornan itemized the disparity
between making a new military recruit sign a statement acknowledging that homosexuality
is incompatible with military service, yet not asking the new recruit whether or not they are
a homosexual. See id.

46. See generally Mary Sanchez, Military’s Lack of Acceptance of Gays Anchored in
History, Kan. City STAR, Apr. 2, 2000, at A7 (proposing the current policy is the biggest
problem because it advocates a double standard); Robbie Sherwood & Dennis Camire,
May’s Case Won't Change Army Policy, Ariz. RepusLic (Phoenix), Jan. 17, 2001, at B1
(quoting Arizona Congressman Jim Kolbe, “They should abolish the ‘Don’t Ask, Don’t
Tell’ rule”).

47. See Remarks at the Children’s Town Meeting, February 20, 1993, 1 Pus. PAPERS
154, (1993) (promoting President Clinton’s vision that society will “simply . . . accept other
people as people and give them a chance to be citizens as long as they’re not doing any-
thing wrong”); see also Question-and-Answer Session with the Cleveland City Club, May
10, 1993, 1 Pui. Papers 610 (1993) (reiterating that people should be allowed to serve
their country unless they violate the code of military conduct); Remarks Announcing the
New Policy on Homosexuals in the Military, July 19, 1993, 1 Pus. Parers 1110 (1993)
(announcing individuals should be allowed to serve their country if they conform to the
military’s standards of conduct). See generally Human Rights Campaign, Mission State-
ment (working for equal rights, non-discrimination, uniformity in the laws and fairness,
while prohibiting quotas), ar http://www.hrc.org/hrc/mission.html (last visited Feb. 28, 2001)
(on file with author); Straight But Not Narrow, Straight People Working for Equal Rights
for All (encouraging heterosexuals to advocate equal rights regardless of sexual orienta-
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properly, train effectively and retain the most qualified ser-
vicemembers.*® Instead of discriminating based on sexual orientation,
national defense should be the number one priority.*” While the current
policy has moved toward equal opportunities by easing the restrictions on
homosexual military service. it has not fully eliminated the ban.

This comment will focus on the reasons for modifying the homosexual
law and policy in the United States military to allow homosexuals to serve
openly in the military, yet hold them to the same performance standards
as heterosexual servicemembers.”® Part II examines the history of the

tion), ar http://www.dislecksea.home.mindspring.com/sbnn.html (last modified Mar 12,
1999) (on file with author).

48. See 60 Minutes: ‘Don’t Ask, Don't Tell’ Policy Comes Under Fire (CBS News tele-
vision broadcast, June 25, 2000) (noting the shortage in military recruitment 1s only amph-
fied by the discharge of three to four military members per day for being homosexuals),
available at 2000 WL 4212925.

49. See, e.g.. 10 U.S.C. § 654(a)(4) (1994) (asserting the military’s pnimary purpuse is
training for and winning in combat): United States ex rel. Toth v. Quarles, 350 U.S. 11, 17
(1955) (differentiating the primary business of the military as fighting wars should the need
arise); Assessment of the Plan To Lift the Ban on Homosexuals in the Military: Hearings
Before the Military Forces and Pers. Subcomm. of the Comm. on Armed Servs H R, 103d
Cong. 31 (1994) [hereinafter House of Representatives Hearings] (statement of Gen. Cohin
Powell, Chairman, Joint Chiefs of Staff: “We exist to fight the Nation's wars™); Remarks
Announcing the New Policy on Homosexuals in the Military, July 19, 1993, supra note 47,
at 1109 (intoning the highest priority is that the military is ready to fight): Lee Anderson,
Bush for Strong Military Defenses. CHATTANOOGA TIMES, Aug. 23, 2000, at B11 (discuss-
ing how President Clinton has reduced the military’s effectiveness. and national defense
should be the main goal of government).

50. This comment attacks the validity of the justifications for the “Don’t Ask, Don’t
Tell, Don’t Pursue. Don’t Harass™ policy in light of the apparent ambiguities in the current
policy. the similarity to justifications for excluding African Americans from the mihtary
before 1948 and recent changes to foreign military policies. For discussions of the consuitu-
tional issues inherent in the military’s homosexual policy. please refer to the mulutude of
other sources available, as these constitutional implications will only be lightly touched
upon in this comment. See generally Diane H. Mazur, Re-Making Disuncuons on the Basis
of Sex: Must Gay Women Be Admitted to the Militarv Even If Gay Men Are Not?, 58 Onio
St. LJ. 953 (1997) (exploring the equal protection implications of the homosexual policy
based on the servicemember’s gender): David A. Schlueter, Gays and Lesbians i the Mili-
tary: A Rationally Based Solution to a Legal Rubik's Cube, 29 WAKE Forest L. Rev. 393,
407-419 (1994) (presenting the differences in constitutional protections for servicemembers
and the constitutional issues raised by the “Don’t Ask. Don’t Tell, Don’t Pursue, Don’t
Harass” policy); Mark Strasser. Unconstitutional? Don't Ask; If It Is, Don’t Tell: On Def-
erence, Rationality, and the Constitution. 66 U. Coro. L. Rev. 375 (1995) (explonng several
constitutional issues including the separation of powers doctrine, First and Fourteenth
Amendment problems and the question of national secunty): Kenneth Wilhams, Gays i
the Military: The Legal Issues. 28 U.S.F. L. Rev. 919, 927-52 (1994) (presenting potential
“Don’t Ask. Don’t Tell, Don’t Pursue. Don’t Harass™ violations of the First and Fourteenth
Amendments); Tobias Barrington Wolff. Compelled Affirmations, Free Speech, and the
U.S. Military’s Don’t Ask, Don’t Tell Policy. 63 BRooK. L. REV. 1141 (1997) (asserung the
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United States military’s homosexual policy. Part III discusses the specific
reasons why the current policy is ambiguous and confusing for military
commanders and Judge Advocate Generals (JAGs).>! Part IV compares
justifications for the current policy to the rationalizations used to exclude
African Americans from the military. Part V evaluates the United States’
policy relative to foreign militaries’ policies, illustrating how the United
States is the only Western power maintaining a ban on homosexuals in its
military.>? In conclusion, three proposals for changing the current stance
on homosexuals in the United States military are presented.

policy places a burden on the First Amendment right of free speech); Kenneth S. Mc-
Laughlin, Jr., Note, Challenging the Constitutionality of President Clinton’s Compromise:
A Practical Alternative to the Military’s “Don’t Ask, Don’t Tell” Policy, 28 J. MARsHALL L.
Rev. 179 (1994-1995) (asserting a violation of the Constitution’s equal protection clause
because the policy is not rationally related to any legitimate military interest).

51. JAGs are the military equivalent of civilian lawyers. They are officers in the
Army, Navy, Air Force, Marine Corps and Coast Guard who are assigned to perform legal
duties for the military. See 10 U.S.C. § 801 (1994) (defining “Judge Advocate General”
and “judge advocate™). The usage of the term “judge advocate” derived from the British
Articles of War of 1765 where an officer was assigned at a court-martial to inform the
panel what the law was, yet still allowed to advocate on behalf of one of the parties in the
proceeding, thus acting as both a judge and an advocate. See Air Force Judge Advocate
General, Fact Sheet #1: The Judge Advocate General’s Department, http://afls14.jag.af.mil/
dscgi/ds.py/Get/File-7562/r_01.htm (last updated Jan. 27, 2000) (on file with author); Air
Force Judge Advocate General. Fact Sheet #5: The Air Force Judge Advocate, http://
afls14.jag.af.mil/dscgi/ds.py/Get/File-7567/r_05.htm (last updated Jan. 27, 2000) (on file
with author).

52. See Frank D. PonD, GEORGETOWN Univ. Law Crr., A COMPARATIVE SURVEY
AND ANALYSIS OF MILITARY POLICIES WITH REGARD TO SERVICE BY GAY PeERsONS 12-25
(1993) (listing countries which officially banned homosexuals from the military in 1993 as:
Libya, South Africa, New Zealand, Hong Kong, Argentina, Brazil, Chile, Peru, Cyprus,
Greece, Ireland, Italy, Serbia and the United Kingdom). There are also countries whose
militaries do not have an outright ban against homosexuals, but whose society has out-
lawed homosexual conduct. See id. Additionally, in 1993, the National Defense Research
Institute selected seven countries to investigate based on differences and similarities to the
United States. See NAT'L DEF. RESEARCH INsT., RAND, supra note 30, at 66. France had
no official policy, but unofficially restricted homosexual service. See id. Germany admit-
ted homosexuals, but put limitations on their service. See id. The Netherlands and Norway
admitted homosexuals into the military. See id. Israel, Canada and the United Kingdom
were comparable to the United States military forces. See id. Israel, however, was prepar-
ing to make a policy change and Canada had recently lifted its homosexual ban. See id.
The United Kingdom’s policy was most similar to that of the United States, prohibiting
homosexuals from openly serving. See id. In January 2000, however, the United Kingdom
changed its policy and now allows homosexuals to serve openly in the Armed Forces. See
AArON BELKIN & R.L. Evans, Univ. oF CaL. AT SANTA BARBARA, THE EFrFeCTS OF
INCcLUDING GAY AND LESBIAN SOLDIERS IN THE BRITISH ARMED FORCES: APPRAISING
THE EVIDENCE 24-25 (2000), available ar http://www.gaymilitary.ucsb.edu/Britainl.doc
(Nov. 2000) [hereinafter BELKIN & Evans, UNiv. oF CAL. AT SANTA BARBARA, UNITED
KingpoM REPORT]; MARK NEWTON, MINISTRY OF DEF., A REVIEW ON THE ARMED
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II. HistorRY OF THE UNITED STATES MILITARY'S
Honmosexuvatr PoLicy

As early as 1916, the United States military addressed sodomy as a
reason for discharge.>® Initially, the military prohibited assault with an
intent to commit sodomy; then, in 1920, it banned sodomy as an act by
itself.>* In 1921, Army Regulation 40-105 further included discharge cri-
teria based on male service members’ feminine characteristics.>

In World War II, military members could be separated for “inaptness
[sic] or undesirable habits or traits of character.”™® In 1944, the Army
issued Circular Number 3. which differentiated between discharging
homosexuals “because they were not deemed ‘reclaimable’” and retain-
ing homosexuals who did not have any aggravating offenses.”” A year
later. in 1945, the Army placed greater emphasis on “reclaiming”™ homo-
sexual servicemembers.*® “Reclaimable” soldiers were those considered
not to have “perverse tendencies™ based on psychiatric and medical ex-
aminations.”® In other words. if doctors decided a homosexual could be
taught not to act like a homosexual, or even denounce their homosexual
orientation, they were deemed fit for military service. If the Army con-
sidered a homosexual soldier “rehabilitated.” it permitted him to rejoin
military service.®°

Forces PoLicy on Homosexuvariry 2 (2000), avadable at htp//www.gaymilitary.ucsb.
edu/british_main3.htmi (Oct. 31, 2000): Andrea Szalanski, U.S. Isolated in Militury Stance
on Gays. FRee INouiIry. July 1. 2000. at 24. available ar 2000 WL 25237620.

53. See NaATL DEF. RESEARCH INST.. RAND, supra note 30, at 3.

54. See id. at 3-4.

55. See id. at 4 (explaining the Army's screening of “men who appeared overly femi-
nine. with sloping shoulders. broad hips. and an absence of secondary sex charactenstics,
including facial and body hair™).

56. 139 Cong. Rec. 1371 (1993): see also Senate Hearings, supra note 31, at 14 (state-
ment of Dr. David F. Burrelli. Analyst in Nat’l Def.. Foreign Affairs and Nat'l Def. Div.,
Cong. Research Serv.. Library of Cong.) (reporting the Army discharged soldiers based on
their habits and traits which demonstrated physical or character disabilities).

57. 139 Cone. REc. 1371 (1993).

58. See id.

59. See HALLEY. supra note 33, at 45.

60. See 139 Cona. REC. 1371 (1993). The explanation behind these policies could be
rooted in the differentiations of homosexual activity during World War [. In 1919, the
Navy conducted a sting operation in Newport, Rhode Island. to flush out suspected homo-
sexual military members. See George Chauncey, Jr.. Christian Brotherhood or Sexual Per-
version? Homosexual Identities and the Construction of Sexual Boundaries in the World
War One Era, 19 J. Soc. Hist. 189, 189 (1986). The Navy considered the men with femi-
nine behavior traits, rather than all homosexuals, as perverts. See id. at 194. During the
ensuing investigations, the determining factor whether a man was considered “straight”™ or
“queer” relied on the gender role he performed. See id. at 190. If a man walked with his
hands on his hips in an effeminate manner, fellow soldiers assumed he was a “queer”™ or
“fairy.” See id. at 191-92. The men who accepted sexual favors from the “queers,” but
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Beginning in 1947, in addition to adopting a policy of administrative
discharge and court-martial for homosexual acts, the military imple-
mented a policy of discharging members for “homosexual tendencies” re-
gardless of whether or not they committed any homosexual acts.®' In
1950, the Uniform Code of Military Justice (UCMJ)®? included consen-
sual sodomy as a criminal offense.®®> In the same year, the Army also
initiated a mandatory separation policy for homosexual ser-
vicemembers.** The Army relaxed the policy five years later in 1955;%°
when superiors considered a soldier reclaimable, there was no automatic
discharge if the soldier had inadvertently participated in homosexual

only assumed the “masculine” role during homosexual encounters and publicly portrayed
the expected masculine characteristics were labeled as “straight” soldiers. See id. at 196.
The volunteers who acted as decoys to ferret out homosexual soldiers adopted these
“straight” roles, and the Navy did not pursue punishment proceedings against them. See
id. at 196-97. Thus, the line was drawn between “queers” and “normal people” who sub-
mitted to acts of perversion, but were not labeled as perverts. See id. at 203-04.

61. See 139 Cong. REc. 1371 (1993).

62. See 10 U.S.C. §§ 801-946 (1994) (listing the rules, jurisdiction, courts-martial com-
position, procedures, sentences, reviews and crimes for military criminal proceedings).

63. See 139 Cong. Rec. 1371 (1993). The UCMJ was first enacted in 1950 and
promulgated by the President of the United States in 1951 by the Manual for Courts-Mar-
tial. See Keith E. Nelson, Am. Bar Ass’n Standing Comm. on Armed Forces Law, Report
to the House of Delegates, at http://www.jaa.org/Ucmj-Olu.htm (last modified Aug. 1999)
(on file with author). The current Uniform Code of Military Justice Article 125 (Sodomy)
reads:

(a) Any person subject to this chapter who engages in unnatural carnal copulation
with another person of the same or opposite sex or with an animal is guilty of sodomy.
Penetration, however slight, is sufficient to complete the offense.

(b) Any person found guilty of sodomy shall be punished as a court-martial may
direct.

10 U.S.C. § 925 (1994). This sodomy article of the UCMJ has been interpreted to prohibit
oral sex, anal sex and sex with an animal, regardless of the participants’ sexual orientations.
See NaT’L DEF. RESEARCH INsT., RAND, supra note 30, at 10.

64. See 139 Cona. Rec. 1371 (1993). The mandatory separation policy basically mir-
rored a DoD memorandum issued on October 11, 1949, requiring “[hJomosexual person-
nel, irrespective of sex, should not be permitted to serve in any branch of the Armed
Services in any capacity, and prompt separation of known homosexuals from the Armed
Forces be made mandatory.” NAT'L DEF. RESEARCH INsT., RAND, supra note 30, at 6.

65. See Senate Hearings, supra note 31, at 14 (statement of Dr. David F. Burrelli,
Analyst in Nat’l Def., Foreign Affairs and Nat’l Def. Div., Cong. Research Serv., Library of
Cong.); 139 Cong. Rec. 1371 (1993).
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acts.®® In 1958, however, the Army reverted to a mandatory separation
policy.®”

The individual policies of the armed forces unified into a Department
of Defense policy in 1959.°% This first version of Department of Defense
Directive (DoDD) 1332.14 designated homosexual acts as a reason to
find “unfitness” for service.® Under a 1965 revision of this directive,
members accused of homosexual acts were provided the opportunity to
retain counsel and present their cases before the discharge board, thus
softening the mandatory separation provision.”” The Department of De-
fense again revised DoDD 1332.14 in 1970 to provide for separation of
servicemembers based on homosexual acts and tendencies.” A major
problem leading to increased litigation during this time period was that
the policy did not include a standard definition for “homosexual
tendencies.””?

In an attempt to decrease the confusion inherent in interpreting the
1970 policy, the Department of Defense made two changes on January 16,
1981.7 These modifications eliminated separations based on homosexual
tendencies (thus leaving only homosexual acts as a basis for discharge)
and reinstated a mandatory separation policy.” The changes were insti-

66. See Senate Hearings. supra note 31, at 14 (statement of Dr. David F. Burrelh,
Analyst in Nat'l Def., Foreign Affairs and Nat'l Def. Div., Cong. Research Serv., Library of
Cong.): see also 139 Cona. Rec. 1371 (1993). In the 1993 policy. inadvertent homosexual
acts are considered the “queen for a day™ exception. See HALLEY. supra note 33, at 39-48.
These acts are considered “inadvertent™ when they are a “departure from the member’s
usual and customary behavior. . .[or] unlikely to recur.” 10 U.S.C. § 654(b)}(1)(A)-(B)
(1994).

67. See 139 Cong. Rec. 1371 (1993). The Army Regulations originated wath Army
Regulation (AR) 635-89 on September 8. 1958, then incorporated two changes including
those published on April 8. 1959 and January 22, 1960. See HEADQUARTERS, DEP'T OF
THE ARMY, ARMY REGULATION NoO. 635-89. PERSONNEL SEPARATIONS: HOMOSEXUALITY
1 (1966). This rewrite also underwent at least three alterations. See HEADOQUARTERS,
DEP’T OF THE ARMY, ARMY REGULATION No. 635-89 CHANGE No. 1, PERSONNEL SEPA.
RATIONS: HOMOSEXUALITY (1968): HEADOUARTERS, DEP’I OF rTHE ARMY, ARMY ReGU-
LATION No. 635-89 CHANGE NoO. 2. PERSONNEL SEPARATIONS: HOMOSEXU ALty (1969);
HEADQUARTERS. DEP'T OF THE ARMY. ARMY REGULATION No. 635-89 Ciianoe No. 3,
PERSONNEL SEPARATIONS: HOMOSEXUALITY (1969).

68. See NAT'L DEF. RESEARCH INsT.. RAND, supra note 30, at 6-7.

69. See id. at 7.

70. See id.

71. See 139 Cong. Rec. 1371 (1993).

72. See id. (indicating the DoD policy issued in 1970 did not define the term “homo-
sexual tendencies™).

73. See id. (setting forth the changes made by a memorandum from the Deputy Secre-
tary of Defense).

74. See id.;: NAT'L DEF. RESEARCH INs1.. RAND. supra note 30, at 7-8. The applica-
ble text of DoDD 1332.14 follows:
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gated at least in part by the case of Matlovich v. Secretary,’ where for the

Homosexuality

1. Basis

a. Homosexuality is incompatible with military service. The presence in the mili-
tary environment of persons who engage in homosexual conduct or who, by their
statements, demonstrate a propensity to engage in homosexual conduct, seriously im-
pairs the accomplishment of the military mission. The presence of such members ad-
versely affects the ability of the Military Services to maintain discipline, good order,
and morale; to foster mutual trust and confidence among servicemembers, to ensure
the integrity of the system of rank and command; to facilitate assignment and world-
wide deployment of servicemembers who frequently must live and work under close
conditions affording minimal privacy; to recruit and retain members of the Military
Services; to maintain the public acceptability of military service; and to prevent
breaches of security.

b. As used in this section:

(1) Homosexual means a person, regardless of sex, who engages in, desires to
engage in, or intends to engage in homosexual acts;

(2) Bisexual means a person who engages in, desires to engage in, or intends to
engage in homosexual and heterosexual acts; and

(3) A homosexual act means bodily contact, actively undertaken or passively
permitted, between members of the same sex for the purpose of satisfying sexual
desires.

c. The basis for separation may include preservice, prior service, or current service
conduct or statements. A member shall be separated under this section if one or more
of the following approved findings is made:

(1) The member has engaged in, attempted to engage in, or solicited another to
engage in a homosexual act or acts unless there are approved further findings that:

(a) Such conduct is a departure from the member’s usual and customary
behavior;

(b) Such conduct under all the circumstances is unlikely to recur;

(¢) Such conduct was not accomplished by use of force, coercion, or intimi-
dation by the member during a period of military service;

(d) Under the particular circumstances of the case, the member’s continued
presence in the Service is consistent with the interest of the Service in proper disci-
pline, good order, and morale; and

(e) The member does not desire to engage in or intend to engage in homo-
sexual acts.

(2) The member has stated that he or she is a homosexual or bisexual unless
there is a further finding that the member is not a homosexual or bisexual.

(3) The member has married or attempted to marry a person known to be of the
same biological sex (as evidenced by the external anatomy of the persons involved)
unless there are further findings that the member is not a homosexual or bisexual and
that the purpose of the marriage or attempt was the avoidance or termination of mili-
tary service.

Enlisted Administrative Separations, 32 C.F.R. § 41 app. A at 135-36 (1993).

75. See generally Matlovich v. Secretary, 591 F.2d 852 (D.C. Cir. 1978). This case
examined the homosexual discharge regulation that allowed for retention of a known ho-
mosexual in unusual and exceptional circumstances. See id. at 855; Brancato, supra note
32. Technical Sergeant Matlovich had twelve years of superb military service including a
volunteer assignment to Viet Nam, being wounded during that assignment, revolunteering
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first time the reviewing court determined the military must specifically
state why it chose not to retain the servicemember in this instance as it
had done in other cases.”® The court held that the exceptions to the ho-
mosexual policy were just as binding on the Air Force as the general di-
rective providing for discharge of homosexuals, and the discharge board
must provide more than a mere recital of the same language used in the
broad regulation criteria.”” As a result of this holding, the Department of
Defense had to rewrite its discharge and exception criteria to more spe-
cifically state the criteria and standards that are followed.”™ The revised
criteria provided the basis for the homosexual policy in the military dur-
ing the 1980s and early 1990s, where any servicemember who engaged in,
desired to engage in or intended to engage in homosexual acts could be
separated.”®

In January 1993, the policy gained unparalleled attention when Presi-
dent Clinton acted on his campaign promise to remove the military’s ban
on homosexuals.®*® On January 29, 1993, the Joint Chiefs of Staff agreed
not to ask new recruits if they were homosexual, thus establishing the
“Don’t Ask™ portion of the current policy.®! In addition, the Senate and
House of Representatives Armed Services Committees held hearings to
investigate how changes to the homosexual policy would affect the
Armed Forces.®? The Secretary of Defense studied these hearings, along
with reports from a military working group.** the RAND Corporation™
and conferences with the Joint Chiefs of Staff and the Secretaries of each

following his injury and receiving decorations of the Bronze Star, Purple Heart, two Air
Force Commendation Medals and a Meritorious Service Medal. See Madovich, 391 F.2d at
855 n.4; Brancato. supra note 32.

76. See Matlovich, 591 F.2d at 857: Brancato, supra note 32.

77. See Matlovich, 591 F.2d at 857-58. 860.

78. See id. at 856-57. The addition of specific exception critena resulted 1n the reten-
tion of more homosexual military members in the next two years than in all the years since
1948 combined. See Brancato. supra note 32.

79. See H.R. Rep. No. 103-200. at 287 (1993). reprinted m 1993 U.S.C.C.A.N. 2013,
2074. This language is also used in the current policy defining 2 homosexual. See 10 U.S.C.
§ 654(f)(1) (1994).

80. See Memorandum on Ending Discrimination in the Armed Forces, January 29,
1993. 1 PuB. Papers 23 (1993).

81. See The President’s News Conference. January 29, 1993, 1 Pus. Pari rs 20 (1993)

82. See generally Senate Hearings. supra note 31 (compiling all of the testimony before
the Senate Armed Services Committee): House of Representatives Hearings, supra note 49
(recording all of the testimony before the House of Representatives Armed Services
Committee).

83. See WORKING GroUP, OFFICE OF THE SEC'Y OF DEE., SUsivary RiPORT OF THE
MiLrtary WoOrRkKING Grour 3 (1993). One General or Flag Officer from each service 1s
selected to serve on the military working group (MWG). This means the MWG 15 com-
posed of five high-ranking officers from the Army. Navy, Air Force, Manne Corps and
Coast Guard. See id.
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of the military services.®> After six months of research, on July 19, 1993,
the Secretary of Defense presented President Clinton with a proposed
policy.3® Four months later, Congress passed the military’s current
“Don’t Ask, Don’t Tell” homosexual law.%” By Congress’ action, the for-
mer military homosexual policy became law.3® The military formally im-
plemented the new law on December 21, 1993, through policy guidelines
outlined in DoDD 1332.14.8° The “Don’t Ask, Don’t Tell” law was a
compromise between Congress and President Clinton to the President’s

84. See RAND, About RAND, at http://www.rand.org/about/ (last visited May 13,
2001) (on file with author). RAND describes itself as “a nonprofit institution that helps
improve policy and decisionmaking through research and analysis.” /d. The Office of the
Secretary of Defense paid for the report under the National Defense Research Institute of
RAND. See generally Nat’l Def. Research Inst., RAND, supra note 30 (explaining the
federal funding of the study in a note on the inside of the front cover).

85. See Memorandum from Les Aspin, Secretary of Defense, to Secretary of the
Army, Secretary of the Navy, Secretary of the Air Force and Chairman, Joint Chiefs of
Staff, Policy on Homosexual Conduct in the Armed Forces (July 19, 1993), available at
http://www.chinfo.navy.mil/navpalib/people/homosexu/aspi0719.txt (on file with author).

86. See Aspin, supra note 85; see also Remarks Announcing the New Policy on Homo-
sexuals in the Military, July 19, 1993, supra note 47, at 1110. The military’s current homo-
sexual law is founded on this memorandum from Secretary of Defense Aspin, because
Congress basically enacted 10 U.S.C. § 654 with minimal change from the proposed policy.
It is important to note that although 10 U.S.C. § 654 is commonly referred to as the mili-
tary’s “Don’t Ask, Don’t Tell” homosexual policy, it is in fact the law. The policy enacting
this law is created by the executive branch and is found in Department of Defense Direc-
tives (DoDDs), particularly DoDD 1332.14.

87. See 10 U.S.C. § 654 (1994) (referring to the history of the policy as P.L. 103-160,
Div. A, Title V, Subtitle G, § 571(a)(1), 107 Stat. 1670, passed by Congress on November
30, 1993).

88. Although the entire treatment of homosexual orientation by the military is com-
monly termed as the military’s homosexual policy, this author feels it is important to note
this reference to policy includes both codified /law from Congress and policy guidelines
from the Department of Defense. See generally 10 U.S.C. § 654 (containing the military’s
homosexual law); AssisTANT SEC’y oF DEer. (PERs. & READINESS), DeP’T OF DEF., DeP’r
ofF DEF. DIREcTIVE No. 1332.14, ENLISTED ADMINISTRATIVE SEPARATIONS (1993) [here-
inafter DeP'T ofF DEF. DIRECTIVE NoO. 1332.14] (revealing some of the military’s homosex-
ual policy). Additional confusion is created by the title of the law itself as the “Policy
Concerning Homosexuality in the Armed Forces.” 10 U.S.C. § 654 (emphasis added).

89. See DeP’t oF DeF. DirecTIVE No. 1332.14, supra note 88 (setting the separation
criteria for military enlisted personnel). Similar procedures for separation of military of-
ficers because of misconduct are contained in DoDD 1332.30 and DoDI 1332.40. See Dep-
uty SEC’Y oF DEFr., DEP’T oF DEF., DEP'T OF DEF. DIRECTIVE No. 1332.30, SEPARATION
OF REGULAR AND RESERVE ComMissioNED OFFICERS (1997); UNDER SecC'y oOF DEeF.
(Pers. & READINESS), DEP'T OF DEF., DEP’T OF DEF. INsTRUCTION No. 1332.40, SEPARA.
TION PROCEDURES FOR REGULAR AND RESERVE CommissioNED OFFICERS § E2.3 (1997).
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campaign promise of allowing homosexuals open access to serve in the
military.*°

The military’s basic policy has always essentially been (and still is) that
“homosexuality is incompatible with military service.™! The “Don’t Ask,
Don’t Tell” law includes provisions that a military member cannot (1)
engage in homosexual acts. (2) state homosexual or bisexual preferences
or (3) attempt to marry or marry an individual of the same sex.”* A viola-
tion of any of these provisions results in discharge from the armed
forces.”> The intended purpose of the “Don’t Ask. Don’t Tell” law is
“sexual orientation alone will not bar individuals from military service
unless it involves homosexual conduct.™

The easing of restrictions on homosexuals in the military led to in-
creased harassment of soldiers perceived as homosexual;** as a result, on
March 24, 1997, the Under Secretary of Defense for Personnel and Read-
iness reiterated the military’s basic anti-harassment policy, and also clari-
fied it as applicable to alleged homosexuals.”® This attempt to eliminate

90. See, e.g.. Senate Hearings. supra note 31, at 731 (statement of Sen. Licherman);
Remarks Announcing the New Policy on Homosexuals in the Military, July 19, 1993, supra
note 47, at 1111; Alfredo S. Lanier, ‘Don’t Ask, Don’t Tell’? Don’t Bother, Cur. Tris., July
30, 2000. at C1 (showing the compromise was the result of President Clinton’s first major
political battle): see also David M. Rayside. The Perils of Congressional Poluics, in Gy
RiGHTs. MILITARY WRONGs 147, 147-72 (Craig A. Rimmerman ed.. 1996) (indicating the
compromise was formed from Congressional opposition, Clinton’s lack of military service,
existing state laws criminalizing same-sex activity. senior military leader opposition and
public opinion).

91. Enlisted Administrative Separations, 32 C.F.R. § 41 app. A at 135 (1993) (codify-
ing DoDD 1332.14 and describing the basis of having homosexuality as a reason for sepa-
ration from military service): see also WorkinG Grove, OFFick OF 1HE Se¢’y oF DEE,,
supra note 83, at 7 (insisting “all homosexuality is mncompatible with military service”
whether their sexual orientation is known or unknown).

92. See 10 U.S.C. § 654(b).

93. See id. “Discharge™ is defined as “complete severance from all miitary status
gained by the enlistment or induction concerned.” Enlisted Admmmistrauve Separations, 32
C.F.R. § 41 app. A at 130 (1993).

94. House of Representatives Hearings, supra note 49, at Y (statement of Hon. Les
Aspin, Sec’y of Def.).

95. See James Allon Garland. The Low Road to Violence: Governmental Discrumng-
tion as a Catalyst for Pandemic Hate Crime, 10 L. & SExvaurry 1, 60 (2001); Robert Pear,
President Admits ‘Don’t Ask’ Policy Has Been Failure, N.Y. Times, Dec. 12,1999, at § L, p.
1, col. 6.

96. See Memorandum from Edwin Dorn. Under Secretary of Defense (Personnel and
Readiness), to Secretaries of the Military Departments. Chairrman of the Joint Chiefs of
Staff and Inspector General of the Department of Defense, Guidelines for Investigatng
Threats Against Service Members Based on Alleged Homosexuality (Mar. 24, 1997), avail-
able ar http:/fwww.defenselink.mil/news/Aug1999/b08131999_bt381-99.html (Aug. 13, 1999)
(on file with author). These harassment guidelines were issued n the wake of heterosexual
harassment incidents at Aberdeen Proving Ground. Maryland. See Togo D. West Jr., Sec’y
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threats against homosexuals was the first step in constructing the “Don’t
Pursue, Don’t Harass” portion of the current policy. In April 1997, the
Secretary of Defense initiated a review of the military’s application and
enforcement of the homosexual policy;?” after spending a year in review,
the military recognized the need for improvements. On April 7, 1998, the
Department of Defense recommended five changes to ensure the imple-
mentation of the policy and prevent abusive investigative practices.”®
The first change recognized a challenging symmetry must be main-
tained between privacy rights and the military’s prohibition against ho-
mosexual conduct.®® The change further intended to guarantee
investigations were initiated only after a commander received credible
information of homosexual conduct.'® The report recommended com-
manders should consult legal counsel (JAGs) in higher headquarters
before beginning any investigation of alleged homosexuality to preclude
widespread “witch hunts.”!®" Second, the Department of Defense recog-
nized a problem in the improper use of pretrial agreements by means of
reduced sentences in exchange for information on the homosexual con-
duct of others.'® The third recommendation required approval by the
Secretary of the applicable Military Department!%® before commencing a

of the Army & Gen. Dennis J. Reimer, U.S. Army Chief of Staff, There’s a Problem, and
We Mean To Fix It (Feb. 4, 1997) (transcript available at http://www.defenselink.mil/
speeches/1997/t19970204-west.html). The Department of Defense was stating its zero tol-
erance policy on all harassment. See id.

97. See OFrICE OF THE UNDER SEC’Y OF DEF. (PERS. & READINESS), DEP'T OF DEF.,
REVIEW OF THE EFFECTIVENESS OF THE APPLICATION AND ENFORCEMENT OF THE DE-
PARTMENT’S PoLICY oN HoMOsEXUAL CONDUCT IN THE MiLitArY § Introduction (1998),
available at http://www.defenselink.mil/pubs/rpt040798.html (Apr. 1998).

98. See Press Release, Office of Assistant Secretary of Defense (Public Affairs),
DefenseLINK News Release No. 158-98, Department of Defense Releases Report of Re-
view of Implementation of Homosexual Conduct Policy (Apr. 7, 1998), at http://defensc-
link.mil/news/Apr1998/b04071998_bt158-98.html (on file with author); see also Borlik, U.S.
Army, supra note 38.

99. See OFFicE OF THE UNDER SEC’Y OF DEF. (PERS. & READINESS), DEP'T OF DEF.,
supra note 97.

100. See id. at § I1.

101. See id. at § Conclusion and Recommendations.

102. See id. at § Discussion IV(B).

103. The Secretaries of the Military Departments are the Secretary of the Air Force,
Secretary of the Navy and Secretary of the Army. See 10 U.S.C. § 101(a)(7)-(8) (1994);
U.S. Department of Defense, Military Departments, at http://www.defenselink.mil/pubs/al-
manac/mil_depts.htmi (last updated July 20, 1998) (on file with author). The United States
Marine Corps is part of the United States Navy, and is under the control of the Secretary
of the Navy. See 10 U.S.C. § 101(a)(9)(B); U.S. Department of Defense, DoD At a Glance,
at http://www.defenselink.mil/pubs/almanac/ (last visited May 27, 2001) (on file with au-
thor). The United States Coast Guard is part of the Department of Transportation, not the
Department of Defense, but at times of war, the Coast Guard can be assigned as another
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substantial investigation involving a servicemember’s homosexual state-
ment.!® The fourth recommended change suggested reissuing the anti-
harassment policy with stronger. clearer language in an attempt to have
servicemembers understand that the Department of Defense views
threats against homosexuals as unacceptable.'®® Finally, the report ac-
knowledged some commanders and judge advocates had not received
training on proper enforcement and understanding of the policy; there-
fore, the issue of training should be a specific item for investigation.'”®
Despite all of these investigations and recommendations, Private Win-
chell’s murder in July 1999 destroyed the optimism of having a successful
implementation of the “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Har-
ass” policy.!?” As a result of this tragedy. the Department of Defense
reissued its anti-harassment guidelines on August 12, 1999.'%* This reissu-
ance of the existing directives emphasized training programs for the anti-
harassment aspect of homosexual investigations.'”™ Overall, however,
the guidelines merely reiterated policy that already existed regarding the
method of dealing with threats or harassment of alleged homosexual-
ity,'!? re-asserting that harassment based on a servicemember’s alleged
homosexuality is not condoned.!'! However, the recycled policy failed to
mention the penalties for servicemembers who violate the “no harass-

arm of the United States Navy. See 10 U.S.C. § 101(a)(9)(B): U.S. Navy, Nuvy Orgumza-
tion: An Overview. at http://www.chinfo.navy.mil/navpalib/organization/org-over.himi (last
visited May 27, 2001).

104. See OFFicE OF THE UNDER SEC'Y OF DEF. (PERS. & READINESS), Die'1t oF Dtk
supra note 97. at § Conclusion and Recommendations.

105. See id.

106. See id. at § Discussion IV(F).

107. See Hackett, supra note 1. at 108; Soldier Dies from Injunes Press Release, supra
note 1 (citing the date of Winchell's brutal attack and death).

108. See de Leon, supra note 32 (evidencing the verbatim wording and intent as the
same author’s March 24, 1997 memorandum).

109. See Bradley Graham. Reinforcing ‘Don’t Ask;” New Pentagon Direcuves Atmed at
Fighting Harassment of Gays. WasH. Post, Aug. 14, 1999, at AQ2, available ar 1999 WL
23298024: Paul Richter, Armed Forces Find ‘Disturbing’ Level of Gay Harassment; Muli-
tary: In Survey of 72,000 Troops, 37% Say They've Wimessed or Been Targets of Ann-
Homosexual Abuse. Pentagon Orders New Effort To Enforce "Don’t Ask’ Policy. L.A.
Tmmes. Mar. 25, 2000. at Al: Jim Garamone. Am. Forces Press Service, DoD Clarifies
“Don’t Ask. Don’t Tell” Policy. Aug. 13, 1999, ar hup//www.defenschnk.milinews!
Aug1999/n08131999_9908133.html (on file with author); Linda D. Kozaryn & Jim
Garamone, Am. Forces Press Service. Cohen Adds ‘Don’t Harass' 10 Homosexual Policy,
Says It Can Work. Dec. 29. 1999 (emphasizing the addition of *Don’t Harass” to the homo-
sexual policy). ar http//www.defenselink.mil/news/Dec1999/m12291999_9912291 . himl! (on
file with author).

110. See de Leon, supra note 32.

111. See id. The investigation of harassment sometimes becomes the basis for an in-
vestigation of homosexual conduct. because commanders can only commence an investiga-
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ment” directives.’? In addition, this repetition of the anti-harassment
guidelines evidences the ineffectiveness of the original policy.!'* The
need for additional action is a de facto admission by the Secretary of
Defense that the original policy was inadequate.

On December 13, 1999, as a result of Private Winchell’s death, the Sec-
retary of Defense ordered the Department of Defense’s Inspector Gen-
eral to evaluate the military environment regarding the “Don’t Ask,
Don’t Tell, Don’t Pursue, Don’t Harass” policy.!'* The military’s reac-
tion to PFC Winchell’s death continued in January 2000, as evidenced in
the release of individual service departments’ harassment policies based
on alleged homosexuality.''> Furthermore, on January 10, 2000, the Sec-
retary of the Army ordered the Department of the Army Inspector Gen-
eral to investigate the climate surrounding PFC Winchell’s murder and
the implementation of the homosexual policy at Fort Campbell.!'®

In an attempt to prevent acts of violence similar to those against PFC
Winchell, Secretary of Defense William S. Cohen reviewed and approved
each military department’s plans for training, with the review focusing on

tion of homosexual conduct after receiving credible information; in certain cases, credible
information is revealed during investigation of alleged harassment. See id.

112. See Kenneth H. Bacon, Assistant Sec’y of Def. (Pub. Affairs), DoD News Brief-
ing with Frank Rush, Assistant Sec’y of Def., Force Mgmt. Policy, & P.J. Crowley, Principal
Deputy Assistant Sec’y of Def., Pub. Affairs, Participating (Feb. 1, 2000) (transcript availa-
ble at http://www.defenselink.mil/news/Feb2000/502012000_t0201asd.html).

113. See Editorial, No Defense for ‘Don’t Ask’ Policy, Cni. TriB., Sept. 2, 2000, at
N26; Ricks, supra note 13 (detailing the Pentagon has tried many times to successfully
implement the “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass” policy over a time
period twice as long as it fought World War II); see aiso Lanier, supra note 90 (responding
to the anti-harassment training as an inadequate response to a policy not based on facts).

114. See Memorandum from Donald Mancuso, Deputy Inspector General, to Secre-
tary of Defense & Deputy Secretary of Defense, Report on the Military Environment with
Respect to the Homosexual Conduct Policy (Report No. D-2000-101) (Mar. 16, 2000) (on
file with author) (affirming the tasking order to survey active duty servicemembers).

115. See Memorandum from Commandant of the Marine Corps to Marine Corps Ad-
ministration, Homosexual Conduct Policy (Jan. 7, 2000) (on file with author); Memoran-
dum from Caldera, Secretary of the Army, & Shinseki, Chief of Staff of the Army, to All
Army Active Duty Personnel, Dignity and Respect for All (Jan. 10, 2000) (on file with
author); Memorandum from Vice Admiral D. T. Oliver, Chief of Naval Operations, to
Navy Administration, Continuing Guidance Concerning Proper Application of DoD Ho-
mosexual Conduct Policy (Oct. 28, 1999) (on file with author); Memorandum from General
Michael E. Ryan, Chief of Staff of the Air Force, & F. Whitten Peters, Secretary of the Air
Force, to All Air Force Personnel, Air Force Policy on Harassment (Jan. 10, 2000) (on file
with author).

116. See ForT CAMPBELL TASK FORCE, DEP'T OF THE ARMY INSPECTOR GEN., supra
note 2, at ES-1.
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the “Don’t Harass” aspect of the policy.!'” On March 16, 2000, the In-
spector General published the Evaluation Report.!!®

A. March 2000 Department of Defense Evaluation Report

As evidenced through the Evaluation Report, the Department of De-
fense was not implementing the policy as it was intended.''" Despite all
the aforementioned training, guidance and memoranda, 80% of the ser-
vicemembers surveyed “had heard offensive speech, derogatory names,
jokes, or remarks about homosexuals in the last twelve months,”"** and
85% of the respondents considered these offensive comments somewhat
tolerable.’?® The report further indicated only 33% of the offensive com-
ments were considered harassment of homosexuals.’* Although 78% of
the respondents believed they could freely report harassment regarding
alleged homosexuality to superiors, only 70% of the junior enlisted ranks,
in comparison to 94% of the senior officers, felt comfortable with report-
ing harassment.!?® Furthermore, 97% of those surveyed thought they
had at least some understanding of the homosexual policy.!** Of the

117. See Press Release, Office of Assistant Secretary of Defense (Public Affairs),
News Release No. 042-00, Secretary Cohen Approves Services Homosexual Conduct
Training Plans (Feb. 1. 2000). ar htip://defenselink.mil/news/Feb2000/b02012000_bio42-
00.html (on file with author).

118. See OFFICE OF THE INSPECTOR GEN.. DEP'1 0 Der., Rrport No. D-20GU-101,
EvALUATION REPORT ON THE MILITARY ENVIRONMENT WiTH RESPECT 10 1HE Honso.
sexval Conpuct Policy i (2000). available ar hupiwww.dodig.osd.mil/audivreports/
fy00/00-101.pdf (Mar. 16, 2000).

119. See Kenneth H. Bacon, Assistant Sec’y of Def. (Pub. Affairs). DoD News Bnet-
ing (Mar. 24, 2000) (transcript available at hitpy/www.defenselink.mil/news/Mar2000/
t03242000_t0324asd.html). The Evaluation Report surveyed 71.570 servicemembers ran-
domly selected from 38 different Army. Navy, Air Force and Marine Corps installanons.
See OFFICE OF THE INSPECTOR GEN.. DEP'T OF DEF., supra note 118, at 23-24.

120. OFFicE oF THE INsPECTOR GENK.. DEP"1 OF DeF., supra note 118, at 1.

121. See id. at 7-8 (illustrating the level of tolerance with only 15% saying offensive
remarks about homosexuals were not tolerated).

122. See id. at 10. The obvious conclusion explained by this report was that the differ-
ence in percentages could be because not all offensive comments were considered harass-
ment. A correlative explanation not contained in the Evaluation Report could be that
servicemembers are not aware that offensive comments, even if not directed at a specific
individual. can be classified as harassment. See id. Soldiers admiuted, *{T]he joking and
bantering that had occurred prior to July 1999 [Winchell's murder] on a regular basis could
be viewed as harassment. Following training . . .. soldicrs are now more apt to reconsider
uttering phrases that would likely be considered harassment.” Fori Casenirr Task
Force. DEP'T OF THE ARMY INsPECTOR GEN.. supra note 2, at ES-5.

123. See OFFICE OF THE INSPECTOR GEN., DEP™1 OF DEF., supra note 118, at 13 (ex-
plaining the source of the disparity between young enlisted recruits and semor officers that
could possibly be attributed to a fear of retaliation).

124. See id. at 4.
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54.5% who regarded themselves as understanding the policy to a large or
very large extent, only 26.5% of these self-proclaimed experts answered
all three specific questions concerning the policy correctly.!?® Thus, the
ambiguity in the policy exists even for those who believe they understand
1t.

The Department of Defense recognized a solution was needed due to
the dichotomy between what the military members thought they under-
stood about the policy and the actual knowledge levels displayed by their
responses.!?® The Evaluation Report indicated a great need for ser-
vicemembers to receive training on the homosexual policy: of the
soldiers surveyed, 57% responded they had no training on the policy and
46% thought the anti-harassment aspect of the policy was at least slightly

125. See id. at 16 (presenting a value of only about one quarter of the “knowledgea-
ble” servicemembers really being familiar with the homosexual policy). The three specific
questions about the policy were:

(1) Who can initiate an investigation, based on credible information, concerning a
military person’s alleged homosexual conduct?

(a) Installation Equal Employment Opportunity Officer

(b) Fellow unit member

(c) The military person’s commander

(d) The military person’s senior non-commissioned officer

(e) All of the Above

(f) None of the above
(2) If a military person reports being a homosexual to his or her commander, then.. ..
9

(a) That military person may be discharged from the military
(b) The ranking non-commissioned officer must initiate an investigation into that
military person’s sexual orientation
(c) That military person must move into off-base housing
(d) The commander is required to notify all unit personnel
(e) All of the above
(f) None of the above.
(3) If a military person reports being threatened because he or she is perceived to be
a homosexual, then ... ?
(a) The commander needs no other information to initiate an investigation of the
threatened military person’s sexual orientation
(b) The report should result in a prompt investigation of the threat
(c) The threatened military person could be discharged from the military based
solely upon the military person’s report of the threat
(d) All of the above
(e) None of the above
Id. at 30. Correct answers are: 1. ¢,2. a,and 3. b. See id. at 2; de Leon, supra note 32; see
also E-mail from Sara K. Achinger, Captain, 311 HSW/JA, to Debra A. Luker, Law Stu-
dent, St. Mary’s University School of Law (May 18, 2001, 12:28:00 CST) (on file with au-
thor) (maintaining that the answer to the first question may be changed by guidance issued
subsequent to the 1993 administration of this survey).
126. See OFFiCE OF THE INSPECTOR GEN., DEP'T OF DEF., supra note 118, at 17.
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ineffective in reducing harassment.’?” The training plans approved in
February 2000 (just a month earlier), however, were assumed to address
this problem.’”® Consequently, the military made no further
recommendations.'?*

B. July 2000 Department of the Army Investigation Report

The Department of the Army Inspector General completed another
report in July 2000 assessing the relationship between the “Don’t Ask,
Don’t Tell, Don’t Pursue, Don’t Harass™ policy and PFC Winchell’s
death.’®® This report, initiated as a result of Winchell’s murder, found the
homosexual policy was not being implemented properly due to percep-
tions about the risks involved once soldiers admitted they were homosex-
uals.’3! Moreover, the main reasons for deterioration of teamwork and
unit cohesion were attributed to personnel shortages and frequent de-
ployments, not to the presence of suspected homosexuals.'** On a more
positive note, at least two soldiers discharged under the policy wrote let-
ters of appreciation to their commanders for the compassion and sensitiv-
ity displayed during their separation proceedings.!**

C. July 2000 Thirteen-Point Anti-Harassment Policy

Also in July 2000, one year after Winchell's death, the military insti-
tuted a thirteen-point policy designed to prevent the same type of harass-
ment based on sexual orientation that led to Winchell's death.'™ This
policy, however, does not fix the broken system since “harassment” still

127. See id. at ii.

128. See id. at 17.

129. See id. As an aftermath of the Evaluation Report, on Apnl 20, 2040, the DoD
called for public views on the “Don’t Ask. Don’t Tell. Don’t Pursue, Don’t Harass™ policy.
See Linda D. Kozaryn, Am. Forces Press Service. DoD Secks Public Views on Homosexual
Harassment, Apr. 20, 2000, ar hup:i//www.defenselink.mil/news/ Apr2000/n04202000_
20004202.html (on file with author).

130. See generally FORT CAMPBELL Task FORCE. DEP'T OF tHE ARMY INsPECTOR
GEN., supra note 2, at 2-2 (presenting findings from an mvesugation of the chmate regard-
ing homosexuals at the Army base where Winchell was murdered).

131. See id. at 2-40.

132. See id. at 2-8 to 2-9.

133. See id. at 2-44.

134. See Memorandum from Bernard Rostker. Under Secretary of Defense. Person-
nel and Readiness, to Secretary of the Army, Secretary of the Navy, Secretary of the Air
Force. Chief of Staff of the Army. Chief of Naval Operations, Chief of Staff of the Air
Force and Commandant of the Marine Corps. Approval and Implementation of the Action
Plan Submitted in Response to the DoD Inspector General’s Report on the Military Envi-
ronment with Respect to the Homosexual Conduct Policy (July 21, 20U0) (on file with
author); see also Ricks, supra note 13.

Published by Digital Commons at St. Mary's University, 2021

27



The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 3 [2021], No. 2, Art. 5

294 THE SCHOLAR [Vol. 3:267

means different things to different people.!*> The real problem is that the
“Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass” policy is not as ef-
fective as it was intended to be.!3® The thirteen-point action plan merely
spelled out anti-harassment policies that were already in place and called
for the individual services to review their homosexual and anti-harass-
ment training policies once again.'?’

III. How THE PoLicy Is AMBIGUOUS

With all of these refinements to the military’s homosexual policy and
military reports admitting confusion about the correct application of the
policy, it is no wonder commanders and Judge Advocates do not under-
stand “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass.” As recently
as July 2000, commanders at Fort Campbell (the site of Winchell’s mur-
der) did not understand the policy.!*® Terms such as “homosexual acts”
and “propensity” are vague and subject to different interpretations, ad-
ding to the ambiguity and confusion.

A. “Homosexual Acts” Defined

A major ambiguity of “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t
Harass” centers on the definition of homosexual acts. Although “homo-
sexual acts” are defined in the statute,'® there is room for interpretation

135. See ForT CaMPBELL Task FOrRCE, DEP'T OF THE ARMY INsPECTOR GEN., stpra
note 2, at 2-12 (defining harassment as “derogatory, abusive, threatening or annoying be-
havior directed toward an individual or group™). But c¢f. C. Dixon Osburn & Michelle M.
Benecke, Conduct Unbecoming Continues: The First Year Under “Don’t Ask, Don’t Tell,
Don’t Pursue,” in GAay RiGHTs, MILITARY WRONGS, supra note 90, at 249, 257 (listing
harassment as death threats, physical abuse, verbal abuse, downgraded performance evalu-
ations, denied reenlistment and lost promotions).

136. It is interesting to note that in the United Kingdom, both pro- and anti-homosex-
ual groups found the United States’ “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass”
policy “a disaster.” See BELKIN & Evans, Univ. oF CAL. AT SANTA BARBARA, UNITED
KiNgpoM REPORT, supra note 52, at 24-25.

137. See Rostker, supra note 134.

138. See ForT CAMPBELL TAsk FORCE, DEP'T OF THE ARMY INSPECTOR GEN., supra
note 2, at ES-6. The Army identifies the ambiguity problems as:

. . . the training provided on the Policy is not clearly written, not tailored to specific
audiences based on rank and duty positions, fails to adequately convey the substance
of the Policy, and is presented in a format which does not foster open and meaningful
discussion on the issues . . . . The use of the terms ‘Don’t Ask’ and ‘Don’t Tell’ in the
informational materials without providing definitions to explain these phrases created
a large amount of anxiety and confusion.
ld. at ES-7.
139. See 10 U.S.C. § 654(f)(3) (1994) (defining homosexual acts as “(A) any bodily
contact, actively undertaken or passively permitted, between members of the same sex for
the purpose of satisfying sexual desires; and (B) any bodily contact which a reasonable
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because the definition is based on a reasonable person’s assessment of the
individual’s propensity.!** Department of Defense policy holds:

Activities such as association with known homosexuals, presence at a
gay bar, possessing or reading homosexual publications or marching
in a gay rights rally in civilian clothes will not, in and of themselves,
constitute credible information that would provide a basis for initiat-
ing an investigation or serve as the basis for an administrative dis-
charge under this policy.'*!

Applying these guidelines to Winchell's case, his commanders correctly
determined (1) his association with a drag queen, (2) frequenting of a gay
bar and (3) a statement to another soldier about his “special relation-
ship”1#? would not be a sufficient basis for a homosexual conduct dis-
charge.!*® Given that it is the commander's decision whether an act is
sufficient to merit discharge.!* there can be as many differences of opin-
ion as there are commanders.!** To some, a homosexual act is only sex-
ual intercourse between two people of the same sex. To others, a
homosexual act could be two people of the same sex holding hands, or
even individuals who act contrary to their gender stereotype.'*® Congress
has defined a “homosexual act™ as one that satisfies sexual desires.!’
Therefore, application and enforcement of the policy all hinges on an in-
dividual commander’s subjective belief as to what constitutes sexual
desires.!*®

person would understand to demonstrate a propensity or mtent to engage i an act de-
scribed in subparagraph (A)™).

140. See ForT CAMPBELL TAsk FORCE, DEP'T OF 11iF ARMY InsprEC1OR G N, supra
note 2, at 2-36 (expressing the presumption of junior soldiers that under the policy. 1t 1
permissible to frequent gay bars. possess and read homosexual material and associate with
known homosexuals).

141. Aspin, supra note 85, at Attachment: Policy Guidelines on Homosexual Conduct
in the Armed Forces.

142. See ForT CaMPBELL TAsk FORCE. DEP'T OF THE ARMY INSPECTOR GEN., supra
note 2, at 2-47 (remarking on Winchell's comment to a fellow soldier that mulitary ser-
vicemembers would not accept his relationship with a drag queen).

143. See id.

144. See DeP'T oF DEF. DIRECTIVE No. 1332.14, supra note 88; Fori Cauprsttl
Task Force, DEP'T OF THE ARMY INSPECTOR GEN., supra note 2, at 2-47.

145. See Christin M. Damiano. Comment. Lesbian Baiting i the Militan. Insutunon-
alized Sexual Harassment Under “Don’t Ask, Don’t Tell, Don’t Pursue,” 7 An. U J. GeN
DER Soc. PoL’y & L. 499, 507 (1999) (agrecing commanders will differ in thewr approaches
toward investigating alleged homosexuals).

146. See id. at 499.

147. See 10 U.S.C. § 654(f)(3) (1994).

148. In the military. it is the normal procedure for disciplinary actions to depend upon
an individual commander’s discretion. See generally Richard B. Cole. Prosecutorial Discre-
tion in the Military Justice System: Is It Time for a Change?, 19 As. J. Cras. L. 395 (1992)
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This broad definition of homosexual acts enables many investigations
to be pursued from allegations of actions not enacted for sexual
desires.!? In other words, an investigation may start from an observation
of two female servicemembers hugging each other, which was not meant
as a sexual act by either one of them, but for some reason the action is
reported to the commander.’® According to some commentators, these
alleged “homosexual acts” are often reported by a male servicemember
who feels his female colleague must be a lesbian because she is not inter-
ested in him.!>' Historically, this trend shows the discharge rate of lesbi-
ans two to three times higher than the ratio of women to the total military
force.!5? Using statistics from fiscal year 1998,'>® women accounted for
27.7% of the total discharges for homosexual conduct, while they consti-
tuted only 14.1% of the total force.”>® An argument could be made that
these unbalanced figures probably exist as a result of lopsided reports and

(describing the range of the military commander’s discretion under the Rules for Courts-
Martial and the Uniform Code of Military Justice).

149. See Damiano, supra note 145, at 507. But see ForT CampBeLL TAsk FORCE,
DEP’T OF THE ARMY INSPECTOR GEN., supra note 2, at 2-46 to 2-47 (complaining that
military commanders feel they are not allowed to investigate credible information of
homosexuality).

150. See Damiano, supra note 145, at 507; see also Schlueter, supra note 50, at 421
(listing kissing, embracing and dancing as prohibited behaviors).

151. See Damiano, supra note 145, at 509-10 (summarizing the interviews explored in
Richard Sisk, Military Women Report “Lesbian” Baiting by Brass: Harassment Charges
Lead to Retaliatory Investigations and Discharges, S.F. EXAMINER, Aug. 24, 1992, at A2).

152. See Sisk, supra note 151.

153. Since the DoD budget cycle runs based on the fiscal year, many military statistics
are based on numbers starting on October 1 and ending on September 30. See generally
Office of Management and Budget, Fiscal Year 2002 Budget, at http://w3.access.gpo.gov/
usbudget/index.html (last visited May 18, 2001).

154. See U.S. DeP’r oF DEF., AcTivE Duty MILITARY STRENGTH: MALE/FEMALF
FOR SEPTEMBER 1998 (1998) (noting the percent of female representation in the military as
of September 1998 at 14.10%), at http://webl.whs.osd.mil/mmid/military/ms5.pdf (Sept.
1998) (on file with author); U.S. DeP’t oF DEF., TABLE II: Basis FoR HomosexuaL Con-
DUCT SEPARATIONS BY GENDER FiscaL YEAR 1998 (1999), at http://www.defenselink.mil/
news/Jan1999/discharge_80-98.html (last updated Jan. 25, 1999) (on file with author). In
fiscal year 1998, 279 females were discharged for making homosexual statements, while 38
were discharged for homosexual acts. See U.S. Dep’t o DEeF., TABLE II: Basis For Ho-
MOSEXUAL CONDUCT SEPARATIONS BY GENDER FiscaL YEAR 1998, supra. The same
year, 712 males were discharged for their homosexual statements and 116 for their homo-
sexual acts. See id. Of the 1,145 total servicemembers discharged for homosexuality,
27.7% (317 total) were females. See id.
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investigations of alleged sexual gratification.'™ In any event, the policy’s
ambiguity is not limited to the assessment of homosexual acts.'*®

B. Propensity

A second cause of the policy’s vagueness is the use of a rebuttable pre-
sumption of propensity, which is included in an effort to limit discharges
to “true” homosexuals.'®” This rebuttable presumption provision is
touted as the feature that causes “Don’t Ask, Don’t Tell, Don’t Pursue,
Don’t Harass™ to be more favorable to homosexuals than the pre-1993
policy.’®® If military members engage in homosexual acts, but do not
have a “propensity” to engage in such conduct. or these members state
they are homosexual. they can only be discharged after an additional
finding of a “propensity” to engage in homosexual acts by that individ-
ual.’®® Thus, although the “Don't Ask. Don’t Tell, Don’t Pursue, Don’t
Harass™ policy claims to discharge servicemembers only for homosexual
conduct, the conduct is so closely tied to a propensity that it seems the
policy is, in reality, separating individuals for their homosexual orienta-
tion and status, not for the actual acts they perform.!® As a result, the

155. Based on this author’s research. some military servicemembers argue, onginating
from the stereotypical view of masculine lesbians, that there is a greater relative percent-
age of homosexual women in the military because the military’s “macho™ hfestyle appeals
to the lesbian libido. See Mazur. supra note 50, at 957-62; Julie Yuki Ralston, Geshas,
Gays and Grunis: What the Exploitation of Asian Pacific Women Reveals About Miuary
Culture and the Legal Ban on Lesbian, Gay and Bisexual Service Members, 16 Law &
INEQ. 661, 708-09 (1998).

156. See HALLEY, supra note 33, at 2 (suggesting the current homosexual policy 15
more arbitrary, broad and unpredictable than the policy prior to 1993).

157. See 10 U.S.C. § 654(b)(1)(E). (b)(2) (1994) (qualifymg that servicemembers will
not be administratively separated if they do not have a propensity to commit homosexual
acts); HALLEY. supra note 33, at 4 (introducing the infamous ‘rebuttable presumpuion’).

158. See Elzie v. Aspin. 897 F. Supp. 1. 3-4 (D.D.C. 1995). But see ud. at 4 n.6 (speafi-
cally pointing out that this court did not determine whether the rebuttable presumption
was meaningful).

159. See 10 U.S.C. § 654(b)(1)}(E). (b)(2) (inserung the propensity exception to sepa-
ration for homosexual conduct and homosexual statements).

160. See Richenberg v. Perry. 97 F.3d 256. 264 (8th Cir. 1996) (Arnold, CJ., dissent-
ing): Remarks at a Town Meeting in Detroit. February 10, 1993, 1 Pus. Parers 78 (1993)
(quoting President Clinton’s positionr on military members staung they are homosexuals:
“This is not about conduct. This is about status.”); HALt Ey, supra note 33, at 14 (noung
President Clinton claims the policy discharges military members for what they do and not
what they are. but the interdependence between status and conduct saturates the “Don’t
Ask. Don’t Tell. Don’t Pursue. Don’t Harass™ pohcy).

Published by Digital Commons at St. Mary's University, 2021

31



The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 3 [2021], No. 2, Art. 5

298 THE SCHOLAR [Vol. 3:267

military’s homosexual policy punishes an individual for behavior stere-
otypically attributed to the homosexual class.'®!

Upon introduction of the “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t
Harass” policy, Secretary of Defense Les Aspin remarked that the rebut-
table presumption of propensity was merely a carry-over from prior De-
partment of Defense policy.!52 Therefore, the previous case law applies,
including the enlightening explanations of propensity contained in Ben-
Shalom v. Marsh.'®* In Ben-Shalom, the court remarked that a ser-
vicemember’s admission of homosexuality implied, “at the very least, [she
had] a ‘desire’ to commit homosexual acts.”’®* The court held the mili-
tary could refuse the unacceptable risk that Ben-Shalom may commit ho-
mosexual acts and endanger military capability.!®> The conclusion was
that the “acknowledgement of being a lesbian without proof of actual
homosexual conduct equals reliable evidence of ‘propensity.’ 166

More recent case law enforces the high threshold in rebutting the pre-
sumption, as seen by the court’s holding in McVeigh v. Cohen.'®” Senior
Chief'®® Timothy McVeigh!®® maintained an anonymous internet screen
name with a user profile that included information identifying him as
gay.'”® By conducting an investigation, the Navy linked McVeigh to the
incriminating screen name and commenced discharge proceedings based
on homosexual conduct, as admitted by his homosexual statement.'”!

161. See HALLEY, supra note 33, at 80-81 (asserting that a policy based on targeting
those most likely to commit an act is descriptive of the group’s behavior and not an
individual’s).

162. See Senate Hearings, supra note 31, at 726-27 (statement of Hon. Les Aspin,
Sec’y of Def.); HALLEY, supra note 33, at 87.

163. See generally Ben-Shalom v. Marsh, 881 F.2d 454, 458, 460 (7th Cir. 1989) (al-
lowing soldiers to associate with homosexuals, but once soldiers state they are homosexu-
als, the government does not need to present evidence of a homosexual act nor an intent to
commit homosexual acts, because of the all-encompassing propensity presumption).

164. Id. at 460.

165. See id. at 460-461.

166. Id. at 459; see also HALLEY, supra note 33, at 83 (discussing the Ben-Shalom
opinion and subsequent effect on the propensity presumption).

167. See McVeigh v. Cohen, 983 F. Supp. 215 (D.D.C. 1998).

168. Senior Chief is the common phrase used to denote a Senior Chief Petty Officer.
It is the third-highest enlisted rank in the United States Navy. A Senior Chief can be
promoted to Master Chief Petty Officer and from there to Master Chief Petty Officer of
the Navy (a rank held by only one person at a time). See CoL. JErrrey C. BENTON, USAF
(RET.), AIR ForcE OFFICER’s GUIDE 154 (32d ed. 1999); see also U.S. Navy, Master Chief
Petty Officer of the Navy: MCPON James L. Herdt (SS/SW/AW), at http://
www.chinfo.navy.mil/navpalib/mcpon/mcponpg.html (last visited May 18, 2001).

169. McVeigh is of no relation to the Timothy McVeigh convicted of the Oklahoma
City bombing. See McVeigh, 983 F. Supp. at 216.

170. See id. at 217.

171. See id. at 217-218.
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McVeigh attempted to rebut the propensity presumption by introducing
evidence of his prior heterosexual relationships and a former engagement
to a woman, but to no avail.!’> The board rejected all of McVeigh's evi-
dence and discharged him from the military based on homosexual
conduct.!'”?

In contrast to McVeigh's failure at rebutting the propensity presump-
tion, there are claims of seven servicemembers successfully rebutting the
propensity presumption,!” but it is disputed whether these rebuttals were
actually victorious.!”® Therefore, because the finding of propensity is au-
tomatically assumed when a member admits. I am a homosexual,” the
inclusion of the ambiguous propensity standard allows for separation
without any actual proof of homosexual conduct.!”®

Ambiguity also stems from the fact that “propensity™ is not directly
defined in the “Don’t Ask, Don't Tell” law of the United States Code.'”’
Instead, the propensity definition is contained in the Department of De-
fense's implementation guidelines, where propensity is defined as “more
than an abstract preference or desire to engage in homosexual acts; it
indicates a likelihood that a person engages in or will engage in homosex-
ual acts.”!’® The definition of propensity can also be implied from the

172. See id. at 218.

173. See id.

174. See Richenberg v. Perry. 909 F. Supp. 1303, 1313 (D. Neb. 1995), aff’d, 97 F.3d
256 (8th Cir. 1996) (referring to seven successful rebutials, but not citing any specific
cases).

175. See Holmes v. Cal. Army Nat'l Guard. 920 F. Supp. 1510, 1528-29 (N.D. Cal.
1996), rev'd, 124 F.3d 1126 (9th Cir. 1997) (addressing the lack of facts, circumstances and
manner in which the presumption was rebutted): see also HAvLLEY, supra note 33, at $9-107
(discussing seven hearing transcripts in which the Department of Justice claims the propen-
sity presumption was successfully rebutted. but the rebuttals were illusory). But see
Thorne v. United States Dep't of Def.. 945 F. Supp. 924, 928 (E.D. Va. 1996), affd, 139
F.3d 893 (4th Cir. 1998) (recognizing that the hearing transcripts from administrative dis-
charge boards found the presumption of propensity rebutted by four servicemembers
promising to be celibate. one member showing the statement was in confidence to a coun-
selor and two members recanting their admissions of homosexuality).

176. See HALLEY. supra note 33, at 59. Upon examining the real-world effect of the
“Don’t Ask. Don't Tell, Don't Harass™ law and policy, some people find “[i]n the world of
military anti-gay policy. ‘propensity” is an ambiguous term, referring just as much to homo-
sexual status as to homosexual acts.” Id. at 16.

177. See 10 U.S.C. § 654 (1994): For1 CaMPBELL Task FORCE, DEP'T OF THE ARMY
INnsPECTOR GEN.. supra note 2, at 2-32 (investigating how the current training programs do
not explain the meaning of the words “propensity.” “credible information™ and “reasona-
ble belief” in the “Don’t Ask. Don’t Tell. Don’t Pursue, Don’t Harass™ policy).

178. Dep'T oF DEF. DIRECTIVE No. 1332.14, supra note 88, at Definitions, pt. J. Bur
¢f. Ben-Shalom v. Marsh, 881 F.2d 454, 460 (7th Cir. 1989) (relying on a statement of
homosexual orientation at least showing a “desire” to engage in homosexual acts as a basis
for the propensity presumption).
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findings made by Congress included in the “Don’t Ask, Don’t Tell” legis-
lation, where propensity can be defined as broadly as any unacceptable
risk to military capability.!”® The competing concepts of propensity, with-
out a clear definition being expressly afforded in the codified law, make
the rebuttable propensity presumption, in reality, irrebuttable.

Rationally, it seems the mere statement, “I am a homosexual,” should
not be used as proof that the individual commits homosexual acts.'#’
However, the “rebuttable” propensity presumption of the policy appears
impossible to overcome.!®! It seems the only way for servicemembers to
rebut the propensity presumption is for them to show with certainty that
they do not engage in homosexual acts. Do the courts want them to ac-
count for every second of every day and provide an alibi as proof that
they had no chance to engage in homosexual acts? Thus far, the rebutta-
ble presumption is illusory and an insurmountable obstacle for gay mili-
tary members.!82

By creating such a substantial hurdle to rebutting the presumption of
homosexual acts, another failure of the policy occurs when ser-

179. See 10 U.S.C. § 654(a)(15). The United States Code states “a propensity or in-
tent to engage in homosexual acts would create an unacceptable risk to the high standards
of morale, good order and discipline, and unit cohesion that are the essence of military
capability.” Id; see also HALLEY, supra note 33, at 58.

180. Some servicemembers make homosexual statements, but then insist they will not
commit homosexual acts while serving in the military. See, e.g., Holmes v. Cal. Army Nat'l
Guard, 124 F.3d 1126, 1130 (9th Cir. 1997) (reprinting the statement of a servicemember
saying that he had no intention or propensity to engage in homosexual acts),

181. See, e.g., id. at 1139-40 (describing the illusory nature of the ability to rebut the
presumption of propensity to commit homosexual acts); Richenberg v. Perry, 73 F.3d 172,
173 (8th Cir. 1995) (Arnold, C.J., dissenting) (proposing the distinction between orienta-
tion and acts is more evident than the propensity presumption allows); Holmes v. Cal.
Army Nat’l Guard, 920 F. Supp. at 1528, rev’d, 124 F.3d 1126 (9th Cir. 1997) (stating the
presumption is, in effect, not rebuttable); Able v. United States, 880 F. Supp. 968, 976
(E.D.N.Y. 1995), rev’d, 155 F.3d 628 (2d Cir. 1998) (declaring the chance to rebut the
propensity presumption is hypothetical); Senate Hearings, supra note 31, at 772 (statement
of Jamie Gorelick, Gen. Counsel, Dep’t of Def.) (stating that the burden of persuasion is
on the servicemember to rebut by a preponderance of the evidence, which is very difficult
and no servicemember has ever done it). But see Thorne v. United States Dep’t of Def.,
945 F. Supp. 924, 928 (E.D. Va. 1996), aff’'d, 139 F.3d 893 (4th Cir. 1998) (presenting that
after a memo from the Department of Defense’s General Counsel, one case prevailed in
rebutting the propensity presumption); Elzie v. Aspin, 897 F. Supp. 1, 4 n.6 (D.D.C. 1995)
(alleging five military members have rebutted the presumption under the policy).

182. See Senate Hearings, supra note 31, at 772 (statement of Hon. Les Aspin, Sec’y of
Def.) (rebutting the presumption is only possible in cases where the servicemembers say
they were joking or misunderstood).
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vicemembers falsely claim to be homosexual.'®® There is suspicion some
military personnel use the “Don’t Ask. Don’t Tell, Don’t Pursue, Don’t
Harass” law and policy as a quick means of obtaining an honorable dis-
charge before the end of their commitment term.'™ Consequently, the
homosexual policy in these cases discharges heterosexuals. In theory, the
policy grants commanders the discretion to determine whether a homo-
sexual admission is credible or made only to obtain a quick separation
from the military.’®> However, an investigation following Winchell's
death found that members making homosexual statements were dis-
charged regardless of the veracity of their admission.'™®

One example of whether a servicemember’s statement is credible is Dr.
John Hensala’s highly-publicized admission of homosexuality.' In this
incident, the Air Force paid Dr. Hensala's tuition for medical school in
exchange for his commitment to serve four years as an Air Force physi-
cian.’® Dr. Hensala claimed he was not gay when he entered the Air
Force program, but became conscious of his sexual orientation during
medical school.’® Once he completed medical school, Dr. Hensala felt
compelled to announce he was homosexual in order to maintain his psy-
chological well-being.!®® However, this homosexual admission forced the

183. See Fort CAMPBELL Task FORCE. DEP'T OF rHE ARMY INsPECTOR GEN, supra
note 2, at 2-40 (finding some members were using the homosexual policy as a way to avoid
their required enlistment time).

184. See id. at 2-40 to 2-42: Graham. supra note 109; Don’t Retreat. supra note 29
(explaining the current discharge statistics by admitting the quickest means of leaving the
armed forces with an honorable discharge is by saying you are gay, whether 1t 1 true or
not).

185. See ForT CaMPBELL Task FORCE. DEP 1 OF rHE ARMY INspt C1OR GE N, supra
note 2. at 2-37.

186. See id. at 241 to 2-44. Close to 50% of the investigated homosexual admssions
may have been untrue and used only as a means to obtain discharge from the Army. See
id. at 2-43.

187. See CNN, John Hensala on His Experience in *Cormng Qut’ to the Mihitary, Chat
Transcript (July 16, 2000). http://www.cnn.com/chavtranscripts’200077/16/hensaly/ (on file
with author); Don’t Ask, Don't Pay. SALt LAKE Tris., June 6, 2000, at Al4 (showng the
Air Force felt Hensala revealed his homosexuality purely to avoid s military commut-
ment, while Hensala denied this viewpoint). available ar 2000 WL 37663588,

188. See CNN, supra note 187 see also Don't Ask, Don't Pay, supra note 187

189. See CNN. supra note 187.

190. See John Chipman, Discharged Gay Officer Won't Repay Military Scholarship:
Court To Decide: Air Force Says Former Captain Broke "Don’t Ask, Don’t Tell” Pultcy,
Nat’L Post (San Francisco). Jan. 27, 2001, at Al4. available ar 2001 WL 11451427; CNN,
supra note 187; see also Don't Ask, Don't Pay. supra note 187 (claiming Hensala telt “he
could not tell his patients to live their lives with integrity if he couldn’t do it hmselt™).
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Air Force to discharge him and recoup his medical school tuition.!”! Dr.
Hensala contested his obligation to repay the Air Force for his training,
because he was willing to serve and it was the Air Force that had termi-
nated his contract.'®® Although Dr. Hensala may have needed to admit
his homosexuality to preserve his “peace of mind,” the suspicious facts of
his case create questions regarding the truthfulness of some “gay” ser-
vicemembers’ admissions. !

Suspicions exist that heterosexual servicemembers identify themselves
as gay in order to gain an honorable discharge and not fulfill their service
obligations.'* Top officials admit the increase in discharges could be in-
dicative of servicemembers using the policy to avoid serving their com-
mitment time by claiming they are gay.'® Therefore, since the
propensity element of the homosexual law and policy does not require

191. See Chipman, supra note 190; CNN, supra note 187; Don’t Ask, Don’t Pay, supra
note 187 (stating the Air Force was attempting to recover over $70,000 in tuition, books
and fees).

192. See CNN, supra note 187; PlanetOut News Staff, Gay Man Contests USAF Tui-
tion, June 1, 2000, ar http://www.planetout.com/news/article.hitml1?2000/06/01/2 (on file with
author). Hensala's case is ongoing. On January 25, 2001, Air Force lawyers argued for
dismissal before a federal judge. See E-mail from Paul Lomio, Stanford Law Library, to
Debra A. Luker, Law Student, St. Mary’s University School of Law (Jan. 24, 2001, 08:17:00
PST) (on file with author). On May 25, 2001, a federal district court ruled Hensala must
repay the full amount the government was attempting to recoup. See Hensala v. Dep’t of
the Air Force, 148 F. Supp. 2d 988, 1004 (N.D. Cal. 2001); Gay Doctor Must Repay Tuition,
AR Force TiMEs, June 11, 2001, at 3. Hensala intends to appeal this decision. See Gay
Doctor Must Repay Tuition, supra.

193. The recoupment costs of $71,429.53 that the Air Force is attempting to acquire
from Hensala is a high figure, but when the meager military paycheck is compared to a
lucrative private practice, it is not a heavy price to pay. See Mike McKee, The Cost of
Candor, RECORDER, JaN. 24, 2001, at http://www.law.com (on file with author); see also
Don’t Ask, Don’t Pay, supra note 187.

194. A popular culture reference that demonstrates this idea of false homosexual
statements is Corporal Klinger on the M*A*S$*H television show. He oftentimes dressed
in women’s clothing to obtain a discharge from the Army and terminate his military service
before his commitment time was complete. Although Corporal Klinger was trying to
prove he was crazy, and not specifically a homosexual, the false premise is analogous. See
Character Profiles (stating Klinger spent his time acting crazy to gain discharge from the
Army), http://mash4077.superb.net/profile.html (last visited Mar. 12, 2001) (on file with
author); Corporal Klinger (noting Klinger dressed in other than just women’s clothing in
an attempt to gain a discharge), http://mash4077.superb.net/klinger.html (last visited Mar.
12, 2001) (on file with author): Sidney Freedman (summarizing an episode where Klinger
refused to sign a document stating he was a transvestite and a homosexual), http://
wwwl0.geocities.com/TelevisionCity/5576/Freedman.htm (last visited Mar. 12, 2001) (on
file with author).

195. See STEPHANIE GUTMANN, THE KINDER, GENTLER MILITARY 85 (2000) (elabo-
rating on quotes by Rudy de Leon, Undersecretary of Defense for Personnel and
Readiness).
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proof of actual homosexual acts, the ambiguity of the “Don’t Ask, Don’t
Tell, Don’t Pursue, Don’t Harass™ law and policy not only allows liars to
obtain an honorable discharge, but it also fails to achieve its intended
goal of allowing homosexuals to serve.

C. Maintaining Integrity While Serving in Silence

Tied closely to the false homosexual admissions by heterosexual ser-
vicemembers is the military’s emphasis on integrity.!"® The “Don’t Ask,
Don’t Tell, Don’t Pursue, Don't Harass™ law and policy prohibits anyone
from making a homosexual statement. which is defined as saying I am
homosexual.”'®” The prohibition on homosexual statements ultimately
forces homosexual members to lie when somebody violates the “Don’t
Ask” section of the policy. Hence. the “Don’t Ask. Don’t Tell, Don’t
Pursue, Don't Harass™ law and policy expects homosexual ser-
vicemembers to lie or refuse to comment, and by their silence they are
basically admitting to their homosexuality.’*® The “Don’t Tell” portion
of the policy thereby forces homosexual servicemembers either to com-
promise their integrity or to admit to being a homosexual.!™

The conflict between integrity and the “Don’t Ask, Don’t Tell, Don’t
Pursue, Don’t Harass™ law and policy is readily apparent, because more
than 80% of homosexual discharge cases involve military members ad-
mitting to their homosexuality.?®® However, the Ninth Circuit held a
mere statement of “I am gay™ does not require separation; instead, there

196. See Gerry J. Gilmore, Senior Army Leaders Unveil Core Values Posters, July 17,
1998, http://www.dtic.mil/armylink/news/Jul1998/a1998071 7Tnewvalhtml (on file with au-
thor); Staff Sgt. Kathleen T. Rhem, United States Army, Marines Attracting *Great Amen-
cans,” Dec. 15, 2000. http://www.defenselink.mil/news/Dec2000/n12152000_200012153.html
(on file with author); General Michael E. Ryan, Chief of Staff, United States Air Force,
Core Values. http://www.usafa.af.mil/core-valuefindex.html (last visited Jan. 30, 2001) (on
file with author): United States Navy. Navy Core Values, hitpisocial.chass.ncsu.edw/
knight/corvalu.htm (last updated Dec. 3, 1997) (on file with author).

197. See 10 U.S.C. § 654(b)(2) (1994) (qualifying homosexual statements as a member
saying. “he or she is a homosexual or bisexual, or words {o that effect™).

198. See FOrT CAMPBELL Task FORCE. DEP'1 OF THE ARMY INSPECTOR GEN., supra
note 2, at 2-8.

199. See Remarks at a Town Meeting in Detroit, February 10, 1993, supra note 16U, at
78 (recounting a letter from an officer who had served with distinction and felt compelled
to leave the military because “she could not be honest about her sexual onentation™);
Fort CaMpBELL Task FORCE. DEP'T OF THE ARMY INsPECTOR GEN., supra note 2, at 2-8
(reporting results of a survey of Army soldiers who believed “homosexual soldiers were
compelled by the Policy [sic] to ‘live a lie’ or risk separation from the service™).

200. See ForT CAMPBELL Task FORCE, DEP'T OF THE ARMY INSPECTOR GEN., supra
note 2. at 2-41; OrrICE oF THE UNDER SEC'Y OF DEF. (PERS. & READINESS), Dep’'t OF
DEekr., supra note 97. at § Summary of Findings(I) (attributing the vast majority of homo-
sexual discharges to cases where the servicemember made a homosexual statement).
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should be supporting conduct.?’! The court held it would be irrational to
hold that homosexuals have a propensity to violate military regulations,
while heterosexuals do not.2%? Directly opposite to the Ninth Circuit’s
view, the Seventh Circuit has held that stating, “I am gay,” is an implicit
desire to commit homosexual acts, and therefore, a basis for mandatory
separation.?®

Despite these contradictory court rulings, several homosexual military
members still believe the issue of their sexual orientation relates directly
to the military’s core values.”® Homosexual servicemembers feel the
current policy asks them to lie about their genuine identities in order to
retain their jobs, which is in direct conflict with the military’s core values
of honor and integrity.?%> Servicemembers believe homosexual soldiers
are forced to “live a lie” by providing untrue responses to even “inno-
cent” questions such as, “Whom are you dating?”?% If we agree with Dr.
Hensala’s assertion about the need to divulge one’s homosexuality for
one’s own mental health, then we are actually hurting our military forces
by requiring homosexual servicemembers to remain silent and hide their
true self.

D. Increased Discharges Under the New “Gay-Friendly” Policy

After implementing the “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t
Harass” law and policy, which was intended to enable homosexuals to
serve in the military under specified conditions, the annual discharge rate
for homosexual soldiers doubled between 1993 and 1998, and this in-
crease has persisted through 2000.2°7 The increase in reported discharges

201. See Meinhold v. United States Dep’t of Def., 34 F.3d 1469, 1472 (9th Cir. 1994).

202. See id. at 1478.

203. See Ben-Shalom v. Marsh, 881 F.2d 454, 460 (7th Cir. 1989) (holding that the
Army does not have to take the risk an admitted homosexual will not commit homosexual
acts because of the potential detrimental effects on the Army’s mission).

204. See Holmes v. Cal. Army Nat’l Guard, 124 F.3d 1126, 1131 (9th Cir. 1997)
(describing how Holmes admitted he was a homosexual because “as a matter of con-
science, honesty and pride, I am compelled to inform you that I am gay”); CNN, supra note
187.

205. See CNN, supra note 187; see also, e.g., Gilmore, supra note 196 (naming integrity
as an Army core value); Rhem, United States Army, supra note 196 (listing honor as a
Marine Corps core value); Ryan, supra note 196 (listing integrity as an Air Force core
value); United States Navy, supra note 196 (listing honor as a Navy core value).

206. See ForT CaMPBELL Task FORCE, DEP’'T OF THE ARMY INspECTOR GEN., supra
note 2, at 2-8.

207. See OFFicE OF THE UNDER SEC’Y OF DEF. (PERs. & READINESS), DEP'T OF DEF.,
supra note 97, at Table I (showing the discharge rate for homosexual conduct in 1993 was
0.040% of the total military personnel); U.S. Dep’t oF Der., TABLE I: DISCHARGE FOR
HomosexuaL Conpuct FiscaL YEaRr 1980-1998 (1999) (listing the discharges for homo-
sexual conduct in fiscal year 1993 as 0.040% and in fiscal year 1998 as 0.082% of the total
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can be attributed partly to a change in Air Force reporting methods,
which now include all homosexual separations during basic training;
before 1994, these separations were classified as fraudulent enlist-
ments.2%® However, if the Air Force had continued to discount homosex-
ual discharges of basic trainees. there would be approximately 20% less
discharge cases per year than now reported.?*’

Using these corrected numbers on the most recent discharge statistics,
there are still 357 discharges for homosexual conduct in 1998 that are in
excess of what the discharges would be if the same percentage of the total
force were affected as in 1993.%'® These statistics send a clear message:
an increase in homosexual discharges after a supposedly more lenient ho-
mosexual law and policy were adopted is indicative of the ambiguity in-
herent in properly applying the policy.?!!

military force). at http://www.defenselink.mil/news/Jan199%/discharge_80-98.html (last up-
dated Jan. 25, 1999) (on file with author): Vince Crawley, Gay Discharge Rate Up i “t1),
AIRr Force TiMEs, June 18, 2001, at 28 (reporting a rise in the homosexual discharge num-
bers between fiscal year 1999 and fiscal year 2000 of 178 servicemembers); see also Edito-
rial. Policy of Hypocrisy. COURIER-JOURNAL (Louisville, Ky.), Aug. 1. 2000, at USa
(asserting the annual discharge rate for homosexual soldiers who reveal therr sexuality has
doubled since the “Don’t Ask. Don’t Tell, Don’t Pursue. Don’t Harass™ policy was estab-
lished in 1993).

208. See Kenneth H. Bacon. Assistant Sec’y of Def. (Pub. Affairs), DoD News Bnef-
ing (Feb. 27, 1996) (demonstrating the impact of “Don’t Ask” on the reporting standards in
the Air Force) (transcript available at http:/www.defenselink.mil/news/Feb1996/
1022796_t0227asd.html) {hereinafter DoD News Briefing (Feb. 27, 1996)].

209. See DoD News Briefing (Feb. 27. 1996). supra note 208 (correcting the 1994 fig-
ure by subtracting 102 basic training discharges and 1995 figure by subtracung 163 dis-
charges); Orrice oF THE UNDER SEC'Y OF DEF. (PERrs. & ReapINEss), Dee’1 or Der.,
supra note 97, at § Table I (combining these reductions in discharges to account for the
reporting modification yields a 16.5% reduction in homosexual conduct discharges 1n 1994
and a 21.5% reduction in 1995).

210. See U.S. DepP’t OF DEF., supra note 207. By using an average of a 20% reduction
in discharges due to the reporting changes, the 1998 figures would equate 1o Y16 total
discharges. which is 0.066% of the total force end strength for that fiscal year. This 1s sull
an increase from the 1993 statistic of 0.040% of end strength. If the 1993 statsuc of
0.040% of end strength is applied to the fiscal year 1998 end strength total of 1,396,341
military members (calculated by dividing 1145 discharges by 0.082% of end strength), there
should have been 559 discharges for homosexual conduct in 1998, rather than the 916 dis-
charges calculated based on numbers that do not include Air Force basic trainees. See 1.

211. See also Tolerance of Homosexuality on the Rise in US: Poll, AGENCE FRANCE-
Presse. Mar. 13, 2000 (providing recent poll results where 45% of the homosexuals sur-
veyed believed the “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass™ law and policy
has made service more difficult for homosexual military members).
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IV. How THE UNITED STATES MILITARY’S JUSTIFICATIONS FOR THE
HomosexuaL PorLicy ARE SIMILAR TO PaAsT
JUSTIFICATIONS FOR DELAYING INTEGRATION

OF AFRICAN AMERICANS

A. Historical Justifications

In addition to the discharge statistics apparently supporting the asser-
tion regarding ambiguities in the “Don’t Ask, Don’t Tell, Don’t Pursue,
Don’t Harass” law and policy, disturbing correlations exist between the
justifications for the military’s ban of homosexuals and the pre-1948
prohibitions on African Americans.?'> There is a striking resemblance
between the rationale for discriminating against African Americans in the
military in 1948 and discriminating against homosexuals in the military in
1992213

In the 1940s, the concern was for the breakdown of social barriers
which maintained the “natural order”?'*—the assumption that certain
people should attain success only once they have actually earned the edu-
cation, experience and social standing necessary for the job, rather than
gaining that position through a government-imposed exception.?'* Sena-
tors noted that African Americans would degrade the military based on
their supposed propensity towards crime, no disposition toward coopera-
tion, a lack of self-pride, no sense of shame, a lack of good character, no
motivation for fighting and a tendency to panic.?'® The government ar-

212. Prior to 1948, African Americans were allowed to serve in the military, but only
in separate segregated units. See NAT'L Der. RESEARCH INsT., RAND, supra note 30, at
163. In 1948, however, African Americans were integrated into the military after President
Harry S. Truman signed an executive order declaring that all persons in the Armed Ser-
vices can serve regardless of race, color, religion or natural origin. See Exec. Order No.
9981, 3 C.F.R. 722 (1943-1948), reprinted as amended in 5 U.S.C. § 171 (Supp. Il 1949);
NaT1’L Der. REsearcH INsT., RAND, supra note 30, at 163.

213. See David Ari Bianco, Echoes of Prejudice: The Debates Over Race and Sexual-
ity in the Armed Forces, in GaY RiGHTS, MiLITARY WRONGS, supra note 90, at 47, 50. The
debates, which took place in the 1940s, reveal how a common belief that African Ameri-
cans were more prone to be rapists and criminals mirrors the belief by some people that
homosexuals have an insatiable sex drive which leads them to be rapists, a trait that makes
them unfit for military service. See id.

214. See 88 ConG. Rec. A4389 (1942).

215. Seeid. See generally NAT’L DEF. RESEARCH INST., RAND, supra note 30, at 171-
72 (contending the different historical experiences of the African-American and Caucasian
races would destroy unit cohesion and morale if the races were integrated into the same
military units).

216. See 94 Cong. REec. 7489, 7491 (1948); see also HALLEY, supra note 33, at 64.
Army General H. Norman Schwarzkopf attributed similar characteristics to homosexuals
by saying,

[H]omosexuals, by definition, are individuals who have an established predilection for
violating the Uniform Code of Military Justice through the commission of sodomy.
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gued that such deficient characteristics would destroy unit cohesion and
teamwork, which are essential elements in combat, by permitting African
Americans and Caucasians to serve together and ultimately causing the
American soldier’s health to suffer.”’” The military's ultimate goal was
the same as that expressed today: to ensure an effective policy for our
national defense; however, the prevailing position has been that changes
to 150-year-old military traditions would wreak chaos and confusion upon
the effective defense of our country.?'®

In addition, lawmakers were particularly leery about suddenly elimi-
nating segregation rather than taking a safe. gradual approach; they
thought a sudden desegregation would create immediate civil turmoil.?!?
The fear was that any integration would cause social tension among the
troops because of their innate prejudices.”*® Proponents of segregation
argued that African Americans themselves would prefer segregation in
the ranks in order to do their best work.>*! General Dwight D. Eisen-
hower stated, much as military generals feel today toward homosexuals,
that the unique organization of the Army places men in intimate living
conditions which breed trouble when people with prejudices are assigned
to the same units.??? Thus, the desegregation of the Armed Forces was
characterized as a great tragedy that would relegate our great military
establishment from the world’s best to second-rate mediocrity.??*

These fears were proven to be unfounded, though, and some observers
contend the integration of racial minorities improved the military’s unit

Exclusion of homosexuals from military service is a means of precluding mulitary ser-
vice by a group of individuals who have a natural proclivity to commut criminal acts.
Senate Hearings. supra note 31, at 599 (statement of Colonel Frederick Peck, U.S. Marne

Corps) (quoting Army General H. Norman Schwarzkopf).

217. See 94 Cong. REc. 7498 (1948). Nart't. DEF. REStARCH INst,, RAND, supra
note 30, at 172,

218. See 94 Cong. Rec. 7355 (1948); Nat'L DEF. RESEARCH INs1., RAND, supra
note 30, at 172.

219. See 94 Cong. ReC. A4647 (1948).

220. See 94 Conag. REc. 8684 (1948); Nat't DeF. RESEARCH Inst., RAND, supra
note 30, at 171-72.

221. See 94 Cong. REC. 8684 (1948).

222. See id.

223. See 94 ConG. REc. 7489 (1948): see also. e.g.. Senate Hearings, supra note 31, at
594-96 (statement of General H. Norman Schwarzkopf. U.S. Army (Retired)) (attribuung
the quality of the United States military to the quality of the recruited members and ad-
vanced technical equipment): Tech. Sgt. R.R. Getsy. AF Unveds New TV Commercials,
Aug. 23, 2000 (presenting the new Air Force slogan as “America’s Air Force — No One
Comes Close,” and interpreting this saying as meaning the Umted States has the best Air
Force in the world). ar http://www.af.mil/newspaper/v2_n33/v2_n33_s10.him (on file with
author).
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cohesion.??* All of these unfounded fears bear remarkable resemblance
to today’s justifications for preventing homosexuals from openly serving
within the Armed Forces of the United States.

B. Current Justifications

Similar to the arguments against racial desegregation, opponents of the
“Don’t Ask, Don’t Tell, Don’t Pursue, Don’t Harass” law and policy ar-
gue that integrating homosexuals into the Armed Forces will decrease the
military’s unit cohesion, morale and discipline.?> Cohesion is the bond-
ing between soldiers and their leaders that allows a military unit to with-
stand the horrors of combat, support each other and fight toward their
goal rather than retreat.??® The Department of Defense’s rationale is that
the essential element of teamwork is built on a foundation of trust, and
without trust, the unit cohesion and morale would suffer.??’ Similarly,
military leaders recognize that cohesion and morale, or esprit de corps, is
the real issue; members of the Armed Forces need to be able to trust their
team.??® Soldiers place the most emphasis on members being able to do
their jobs and being productive members of a team.??°

A discriminating policy that seems to arbitrarily and ambiguously tar-
get a category of people, like homosexuals today and African Americans
in the 1940s, actually diminishes morale by creating the atmosphere of a
“witch hunt” to eliminate an “untrustworthy” member of the team.?’
Maintaining the secret of one’s homosexuality required under the “Don’t

224. See NAT'L DEF. RESEARCH INST., RAND, supra note 30, at 176-77, 180-83 (hold-
ing that once soldiers shared common tasks, the unit cohesion improved and previous atti-
tudes toward a minority group changed).

225. See 10 U.S.C. § 654(a)(6) (1994); cf 94 ConG. Rec. A4653 (1948) (declaring a
lack of efficiency, unity and cooperation as the justifications against African Americans in
the military).

226. See 139 Cona. REc. 13,517 (1993).

227. Bernard D. Rostker, Under Sec’y of Def. (Pers. & Readiness), DoD News Brief-
ing with Gen. Eric Shinseki, Chief of Staff of the Army, & Carol DiBattiste, Under Sec'y
of the Air Force, Participating (July 21, 2000) (transcript available at http:/
www.defenselink.mil/news/Jul2000/ t07212000_t721rost.html).

228. See Letter to the Editor, Joseph Gigliotti, Surviving's Not Everything, WasH.
PosT, Sept. 4, 2000, at A24. The Army used images from the television show “Survivor” to
promote recruitment despite the fact the show’s winner, Richard Hatch, is a homosexual.
See id. Mr. Hatch’s destructive impact on the group’s morale and cohesion supports the
ban on homosexuals, and his annihilation of esprit de corps is the antithesis to the military’s
idea of how a homosexual should serve under “Don’t Ask, Don’t Tell, Don’t Pursue, Don’t
Harass.” See id.

229. See GUTMANN, supra note 195, at 194-95.

230. But cf Fort CAMPBELL Task FORCE, DEP'T OF THE ARMY INSPBECTOR GEN.,
supra note 2, at 2-12 (reviewing the homosexual discharge cases at Fort Campbell, where
PFC Winchell was murdered, and not finding evidence of “witch hunts™).
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Ask, Don’t Tell, Don't Pursue. Don’t Harass™ law and policy is a major
factor in creating the “witch hunt™ atmosphere in the military.**' On the
same line, military members’ morale, and thus unit cohesion, would be
adversely affected if they believe one person is not following the same
standards of good order and discipline. The presence of homosexual mili-
tary members should not decrease morale, so long as they are required to
follow the same rules of order and discipline, and all servicemembers are
uniformly punished for violations. This comment does not advocate “spe-
cial treatment™ for homosexuals: instead. it proposes equal treatment
where all members are held to the same standards of conduct.

One may ask why a homosexual does not avoid military service, since it
is public knowledge they will be subjecting themselves to a culture that
does not accept any homosexual conduct. The answer is that, as an
American, all homosexual soldiers want to do is to serve their country
and protect freedom. It is this author’s belief that the homosexuals who
today serve in the military are extremely patriotic servicemembers, be-
cause they brave potential harassment and discharges every day in order
to defend the country whose military does not approve of their homosex-
ual orientation.”? As long as servicemembers keep their sexual behavior
private, their sexuality should not be considered an issue. Homosexuals
can defend our country just as well as heterosexuals, and already have: it
is sexual promiscuity itself, whether homosexual or heterosexual in na-
ture, that adversely affects troop morale, cohesion and effectiveness.*?
Any types of provocative sexual overtures or insinuations, whether ho-
mosexual or heterosexual in nature, should be dealt with equally, because
these actions are what damage military order and discipline.”*

231. See Scott A. Olivolo, Editorial. As You Were Saving . . Aur Force Doc Casts
Doubt on ‘Don’t Ask, Don't Tell,” Boston HErALD, July 22, 2000, at O14.

232. However. the United States military routinely discriminates regardless of the ser-
vicemember’s motivation or patriotism. See Schlueter, supra note 30, at 399. Discrimina-
tory standards used include age. citizenship. education. aputude, physical fitness,
dependency status. moral character and provisions rejated to homosexual conduct  See
AsSISTANT SEC’Y OF DEF. (PERs. & READINESS), DEp'1 OF Def., Der’'1 01 Des. DIREC
TIVE No. 1304.26, QUALIFICATION STANDARDS FOR ENLISTMENT, APPOINTMENT, 8D IN.
pucTioN § E1.2.1-.8 (1994).

233. See Campaign 2000: Highlights from the Campaign Trail, Fort WORIH S1AR-
TELEGRAM, Sept. 7, 2000. at NEWSI11. John Hagelin from the Reform and Natural Law
parties was asked, “Do you support the ‘[D]on’t ask, [D]on’t tell’ policy on gays i the
military?” Id. His full response was. “*Don’t ask. [D]on't tell’ is a recipe for discnmina-
tion. Gays should be allowed to defend our country. as they indeed always have, without
censure of silence. Naturally, sexual promiscuity - heterosexual or homosexual - has no
place in the military.” Id.

234. See GUTMANN, supra note 195, at 194-95.
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In addition, the fact that women are now allowed to serve side by side
in combat with men overshadows the use of sexual tension between ser-
vicemembers as a justification for the “Don’t Ask, Don’t Tell, Don’t Pur-
sue, Don’t Harass” law and policy.?> There is just as much sexual
tension between heterosexual military colleagues as between homosexual
ones.?*% In fact, deployed troops claim there is nothing better to do over-
seas than act upon the sexual tensions present.”®’ As a result of these
sexual tensions, there was a need to evacuate female servicemembers
from deployments due to pregnancies.>*® Thus, the greatest disruption to
good order and discipline is the blatant flaunting of sexuality, whether
heterosexual or homosexual in nature.?®

The military’s potentially strongest justification for banning homosexu-
als is surprisingly absent from the codified law.?*® If homosexuals are
allowed to join the military, there could be a significant increase in health
care costs.’*! The increased medical costs are predicted due to a higher
rate of Human Immunodeficiency Virus (HIV) infection in the male ho-
mosexual population.?4?

235. See Able v. United States, 155 F.3d 628, 634 (2d Cir. 1998) (showing that reduc-
ing sexual tension is a justification for prohibition of homosexual conduct).

236. See GUTMANN, supra note 195, at 195 (exposing some of the heterosexual sexual
tensions present in the military).

237. See id.

238. See id. (reporting that in Bosnia from December 20, 1995, to July 1996, approxi-
mately one woman had to be returned every three days to the United States because she
was pregnant).

239. See id.

240. See 10 U.S.C. § 654(a) (1994) (listing the Congressional findings which contain
the justifications for the policy).

241. See 139 Cona. REec. 16,591-92 (1993) (reporting that the projected medical costs
over the first five years after the homosexual ban is lifted could total $4.6 billion, without
detailing the rationalizations for this number); Robert L. Maginnis, Editorial, Should Gays
Serve Openly in the Military? Military Has the Right to Ban Gays To Preserve Its Fighting
Capability, SUN-SENTINEL (Ft. Lauderdale), Feb. 14, 2000, at 23A (asserting the Army Sur-
geon General associates homosexuality with high rates of sexually transmitted disease),
available ar 2000 WL 5639790.

242. See NAT'L DEF. RESEARCH INST., RAND, supra note 30, at xxii; see also Kevin
Tebedo, Lifting Gay Military Ban Hits Emotional Chord, L.A. TiMEs, Nov. 19, 1992, at AS
(quoting the co-founder of Colorado for Family Values as claiming, “There is no question
that the homosexual community, particularly males, are very diseased . . . If one of these
men who’s known to be gay gets shot or gets hurt or starts bleeding, it’s going to be very
difficult to find people who are going to rush over to take care of them.”), available at 1992
WL 2837139. But see CENTERS FOR Disease CoNTROL & PREVENTION, TABLE 6: HIV
INFECTION CaASsEs BY AGE GRroupP, EXpPosURE CATEGORY, AND SEX, REPORTED
THroUGH JUNE 2000, FRoM THE 36 AREAs wiTH CONFIDENTIAL HIV INFECTION REPORT-
ING (2000) (holding 33% of the people infected with HIV were exposed to the virus only
by homosexual conduct, and from July 1999 to June 2000 that figure dropped to 28%), a¢
http://www.cdc.gov/hiv/stats/hasr1201/table6.htm (last updated Dec. 6, 2000) (on file with
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The wartime scenario of requiring all troops to donate blood also cre-
ates concerns about the spread of AIDS and similar blood diseases
among troops.?*® The military already has precautions in place, however,
that should render this argument moot.>* The Department of Defense
routinely tests every entrant into the military and each deployed member
for HIV.2%> Ultimately, there is minimal risk HIV-infected personnel will
pass the medical tests required during recruitment or influence military
effectiveness.?*® Even if there is an increase in health care expense, the
escalation would most likely be offset by the current cost of separating
homosexuals from the service. which was estimated to be $500 million
over ten years.2*’

The risk of detriment to worldwide deployment, unit cohesion, morale
and discipline are the military’s main reasons for banning homosexual

author): Press Release. Stephen Soba. Gay Men's Health Crisis, GMHC Releases Largest
Survey Since the Start of AIDS on Gay Men's Sexual Practices in New York City: Encom-
passing More Than 7,000, Survey Shows the Power of Community Based Research and
Explodes Myths About Safer Sex Practices. HIV Testing, and Other Critical Issues (June
27, 1999) (estimating that 50% infection rates among homosexual men 15 not indicative of
today’s statistics, which show only 13% of the male homosexual population testing posiive
for HIV), ar http://www.gmhc.org/aboutus/press/990627.html (on file with author).

243. See Bianco. supra note 213, at 51.

244. See NAT'L DEF. RESEARCH InsT.. RAND. supra note 30, at 248-34 (exploning
Department of Defense testing programs for AIDS and HIV). The military typically s
able to transport adequate supplies of blood from the United States to the war site, but of
collections of blood from the battlefield are required, the same exclusion cniteria are used
as in any other volunteer blood donation. See id. at 269-70. The current Department of
Defense policy regarding HIV involves denying entrance into the military to anyone test-
ing HIV positive and periodically screening active duty servicemembers for HIV. See As
SISTANT SEC’Y OF DEF. (HEALTH AFFAIRS). DEP'1 OF DEr., DEP'1 OF Dif. Diri ciinve
No. 6485.1, HuMAN IMMUNODEFICIENCY VIRUs-1 (HIV-1) § 4142 (1991). Once an ac-
tive duty member tests positive for HIV, a medical evaluation is conducted 1n accordance
with all other investigations for progressive illnesses. See 1d. at § 4.3; Nar't Der Re
SEARCH INsT.. RAND, supra note 30, at 253-534. If the infected military members are
found fit for duty, they are not retired or separated from service, but are restricted to
assignments in the United States and are not eligible for deployments to potential battle-
field locations. See AssiSTANT SEC'Y OF DEr. (HEALTH AFFAIRS), Dep't o Dt supra,
at § 4.3, 6.16; see also NAT'L DEF. RESEARCH INs1., RAND, supra note 30, at 2533-34.

245. See NAT'L DEF. RESEARCH INsT.. RAND, supra note 30, at xxu, 248-50 (detahng
the initial and periodical HIV screenings conducted throughout a servicemember’s career).

246. See id. at 271 (emphasizing the stringent testing and assignment standards estab-
lished to prevent increases of HIV infections among military members).

247. See The President’s News Conference, January 29, 1993, supra note 81, at 20, 22
(presenting President Clinton's statement of statistics regarding the cost of separating
about 16.500 homosexuals from military service): Remarks at a Town Meeting i Detront,
February 10, 1993, supra note 160. at 78 (targeting the payments as cccurning n the 198Us);
see also Remarks Announcing the New Policy on Homosexuals in the Mihtary, July 19,
1993, supra note 47. at 1109.
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conduct; however, these justifications mask prejudice similar to the un-
founded justifications for racial segregation in military service.?*® The
justifications thinly veil prejudice, fear, bigotry and monetary concerns.

Allowing homosexuals to serve is arguably different than allowing ser-
vice by African Americans, because homosexuality is an issue that
touches on deeply-held moral convictions.?*® Yet, as society’s view of
moral behavior evolves, some actions that were once considered morally
repugnant are now socially accepted.”° Based on the changing social cli-
mate, it is likely the current attitude regarding homosexuals will gravitate
towards a more accepting medium.?!

This type of social change is not unprecedented; an example involves
state prohibitions against interracial marriages. In the past, the general
public considered interracial marriage immoral, but the United States Su-

248. Compare Able v. United States, 155 F.3d 628, 634 (2d Cir. 1998) (asserting the
plaintiff’s position that an illegitimate purpose cannot support unequal treatment of homo-
sexuals versus heterosexuals which was rejected by the court because, in the military set-
ting, the government can have an illegitimate reason for discrimination), with 87 Cona.
REC. A5658 (1942) (referring to Pearl S. Buck’s letter to the editor of the Pittsburgh Cou-
rier and reprinted in the New York Times stating the arguments against allowing African
Americans to serve in the military were based on prejudice).

249. Cf., Senate Hearings, supra note 31, at 763 (statement of Gen. Colin L. Powell,
Chairman, Joint Chiefs of Staff) (asserting the issue of homosexual integration in the mili-
tary cannot be compared to racial and gender integration); NaT'L DEF. RESEARCH INST.,
RAND, supra note 30, at 38 (maintaining that admitting homosexuals to serve openly in
the military touches on social attitudes and moral beliefs).

250. Citizens with a sense of decency and propriety thought it was morally repugnant
to allow African Americans into the military in 1948. See 94 Cong. Rec. 7495 (1948).
Correspondingly, a morally-accepted practice now considered immoral is the “Rule of
Thumb” which held a man could beat his wife with a stick as long as it was not thicker than
his thumb. See State v. Burtzlaff, 493 N.W.2d 1, 13 (S.D. 1992); Victoria Mikesell Mather,
The Skeleton in the Closet: The Battered Woman Syndrome, Self-Defense, and Expert Testi-
mony, 39 MERCER L. REv. 545, 547-48 (1988); Kathleen Waits, The Criminal Justice Sys-
tem’s Response to Battering: Understanding the Problem, Forging the Solutions, 60 WAsH.
L. Rev. 267, 268 n.5 (1985); see also 1 WiLLiaM BLACKsSTONE, COMMENTARIES ON THE
Laws oF ENGLAND 432-33 (photo. reprint 1966) (Oxford, Clarendon Press 1765).

251. See House of Representatives Hearings, supra note 49, at 32 (statement of Gen.
Colin Powell, Chairman, Joint Chiefs of Staff) (indicating the military is a reflection of
society, and its rules cannot move ahead of or fall behind society-at-large, and military
policy is related to society’s evolution toward greater tolerance and acceptance of minori-
ties); NAT'L DEF. RESEARCH INsT., RAND, supra note 30, at xxi. A recent poll shows that
only 21% of the U.S. population believes homosexuals should not be allowed to serve in
the military under any conditions: in comparison, 61% of the U.S. population opposed the
racial integration of the military in 1948. See NaT’L Der. RESEARCH INsT., RAND, supra
note 30, at xxi.
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preme Court held these state prohibitions were unconstitutional because
they were based on invidious racial discrimination.***

With today’s society giving less credence to the justifications for “*Don’t
Ask, Don’t Tell, Don’t Pursue, Don’t Harass,” the question “What are
the effects of allowing homosexuals to serve openly in the military?” nat-
urally arises. Possible answers to this question can be deduced from the
experiences documented by other countries which have lifted their bans
on homosexuals serving in their militaries.”™ In the wake of these inter-
national changes, it is evident the United States is holding on to an anti-
quated military tradition that is no longer recognized in modern society.

V. THE UNITED STATES Is THE ONLY WESTERN POWER BANNING
HoOMOSEXUALS FROM MILITARY SERVICE

As of January 2000, the United States and Turkey are the only North
Atlantic Treaty Organization (NATO) members™* banning homosexuals
from openly serving in the military.>> This distinction is especially signif-
icant because United States military actions are becoming predominantly
coalition-based,>*® with a large amount of cooperation and interaction

252. See generally Loving v. Virginia, 388 U.S. 1, 11-12 (1967) (holding the state’s
interest in preserving “White Supremacy”™ is not justified under the Equal Protection
Clause of the United States Constitution).

253. See Editorial. Gays Should Serve Openly. S1. Louvis Posi-Dispatosn, Jan. 14,
2000. at C16, available ar 2000 WL 3502026.

254. The purpose of NATO is to safeguard its member countries. See NATO, Wel-
come to NATO. ar http:/iwww.nato.inUwelcome/home.htm (last visited May 1Y, 2001). The
member countries of NATO are: Belgium, Canada, the Czech Republic, Denmark, France,
Germany. Greece, Hungary. Iceland. Italy. Luxembourg, the Netherlands, Norway, Po-
land. Portugal. Spain, Turkey. the United Kingdom and the United States. See wd. When
the member countries meet a consensus that a particular conflict needs to be resolved,
NATO leads a multi-national military force composed of member countries’ and other
nations” forces. See id. NATO used one such mulu-national force to restore peace and
democracy to Kosovo. See id.

255. See British Military To Accept Gays: Conduct Code To Erase Bun, Ft A, Tises-
Union (Jacksonville), Jan. 13, 2000, at A13. available ar 2000 WL 6813002; Most of West
Permits Gays To Serve in Military. Des Moines ReG.. Jan. 13, 2000, at 7, avadable ar 2000
WL 4941253: T.R. Reid, Britain Drops Military Ban on Gays To Comply wuh Ruling: The
United States and Turkey Are Now the Only NATO Members that Bar Avowed Homosexu-
als, FT. WoRrTH STAR-TELEGRAM, Jan. 13, 2000, at 16, avatlable ar 2000 WL 4959971; T.R.
Reid, British Military Lifts Restrictions on Gays. SUN-Sentinet (Fu. Lauderdale), Jan. 13,
2000, at 14A., available ar 2000 WL 5633465,

256. See generally STRATEGY DivisioN. OrFICE OF 11HE CHAIRMAN OF tHE JOINT
CHIEFs OF STAFF. JOINT Vision 2020. at 16 (2000) (defimng coalitions as “military actions
conducted by forces of two or more nations,” similar to an alliance), avalable ar htip//
www.dtic.mil/jv2020/jvpub2.htm (June 2000).
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with foreign militaries.”>’ The United States military heavily participates
in these coalition forces (such as those used in United Nations peace-
keeping actions).?>® The danger exists that if the United States is left as
the only military not allowing homosexuals to serve openly, a resentment
or suspicion could damage the United States’ cohesion, good order and
discipline when working with homosexual members of foreign militaries.

The following sections examine how the changes in military homosex-
ual policies in the United Kingdom, Canada, Australia, Israel and a few
other nations affected the quality of those countries’ armed forces. The
sections then compare the experiences gained in those countries to the
current justifications used to keep homosexuals from serving openly in
the United States military.

A. United Kingdom

The United Kingdom is the latest country to lift its ban on homosexuals
serving openly in the military.?>® On September 27, 1999, the European
Court of Human Rights (ECHR) issued two decisions which initiated this
policy change.?°

The United Kingdom military’s policy prior to January 12, 2000, was to
discharge all known homosexual soldiers,?®! an identical position to the

257. See generally id., at 4, 6, 12, 15, 16, 31, 32, 36 (addressing the need for and impor-
tance of future United States military forces to be able to operate in multi-national coali-
tions); Andrew S. Miller, Universal Soldiers: U.N. Standing Armies and the Legal
Alternatives, 81 Geo. L.J. 773, 784 (1993) (predicting the United States will not be able to
afford to police the entire world in the future, so United Nations military forces will be
needed); Richard G. Catoire, A CINC for Sub-Sahara Africa? Rethinking the Unified
Command Plan, PARAMETERS, Jan. 1, 2000, at 102, 102-17 (concentrating on the interna-
tional pressures for the United States to take the lead in addressing problems in Africa),
available at http://carlisle-www.army.mil/usawc/Parameters/00winter/catoire.htm; Jonathan
Marcus, Kosovo and After: American Primacy in the Twenty-First Century, WasH. Q., Jan.
1, 2000, at 74 (listing recent international coalition operations as Operation Desert Fox, the
Balkans and East Timor).

258. See generally Security Council Expands Mandate, Numbers of Sierra Leone Force,
Adopting Resolution 1289 (2000) Unanimously, M2 Presswirg, Feb. 9, 2000 (recounting
the United States’ interest in bringing peace to Sierra Leone, and its high priority in help-
ing to build “respect for human rights and the democratic process” through Uttited Nations
coalitions), available at 2000 WL 12933225.

259. See NEwTON, MINISTRY OF DEF., supra note 52 (dating Parliament’s announce-
ment of the United Kingdom’s new policy as January 12, 2000); Szalanski, supra note 52.

260. Richard Kamm, Comment, European Court of Human Rights Overturns British
Ban on Gays in the Military, 7 Hum. Rts. Br. 18, 19 (2000).

261. See BELKIN & Evans, Univ. oF CAL. AT SANTA BARBARA, UNITED KINGDOM
REPORT, supra note 52, at 3; Ponp, GEORGETOWN UN1v. Law C1R., supra note 52, at 74.
See generally NAT'L SEC. & INT'L AFFAIRs Div,, U.S. GEN. AccounTING Orrice, GAO/
NSIAD-93-215, HOMOSEXUALS IN THE MILITARY: POLICIES AND PRACTICES OF FOREIGN
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current policy in the United States.?®? Similar to the United States’ cur-
rent justifications of unit cohesion, morale and discipline,*** the justifica-
tions for the United Kingdom's previous policy were to maintain unit
effectiveness, morale and discipline.’** Additionally, the United King-
dom argued that, due to the intimate quarters required for extended peri-
ods during some military duties, allowing homosexuals to serve was
impractical.?®> No heterosexuals wanted to be ogled by homosexuals in
the showers or to sleep next to them.?*® The United Kingdom even in-
cluded the risk of sexual tension as a detriment to lifting the homosexual
ban because there would be a lack of trust among the troops, which in
turn affects unit cohesion.?®’ All of these potential results led to an addi-
tional concern that there would be a drop in recruiting numbers since the
British Armed Forces is an all-volunteer force, just like the United States
military.?%8

Opponents to the United Kingdom’s anti-homosexual policy pointed
out that unit cohesion and discipline during NATO maneuvers were not
affected by the presence of homosexuals in the militaries of Canada, Nor-
way, Denmark. Holland, Belgium, Spain, France, Germany, Australia,
New Zealand, Ireland, Israel, Sweden, Austria and Switzerland, even
when the British troops served alongside them.?*® The European Court
of Human Rights gave substance to these opponents’ objections when the
court unanimously held the military's homosexual ban was unjustified.””°

CouNTRIES 25-26 (1993) (explaining the treatment of homosexuality under Bnitish mulitary
and civilian law).

262. See 10 US.C. §654 (1994) (codifving the law which discharges any ser-
vicemembers who state they are homosexual or engage in homosexual acts).

263. See 10 U.S.C. § 654(a)(15).

264. See BELKIN & Evans, UNv. oF CaL. AT SANTA BarRBaRrA, UNrrebd KiNnGpowm
REPORT. supra note 52, at 3: NAT'L DEF. RESEARCH InsT., RAND, supra note 30, at 74-75
(evaluating the United Kingdom's ban as relating primarily. if not exclusively, to unit cohe-
sion and morale).

265. See BELKIN & Evans. Univ. OF CaL. AT SANTA BARBARA, Unrren KiNGDOM
REPORT. supra note 52. at 16; Martin Bowley, We Wanr You As a New Recruir, Lawyer
(London). Aug. 1. 1995, ar http:/iwww.thelawyer.co.uk (on file with author).

266. See BELKIN & Evans, Univ. OF CAL. AT SANTA BarBARA, UNITED KINGDOM
REPORT. supra note 52. at 16.

267. See id. at 16-17.

268. See id. at 39, 60; Bowley. supra note 265; see also Senate Hearings, supra note 31,
at 596 (statement of General H. Norman Schwarzkopf, U.S. Army (Retired)) (including an
emphasis on the quality of the United States’ all-volunteer Armed Forces); Nat't Der.
ResearcH InsT.. RAND. supra note 30. at 100 (stating the United Kingdom 1s an all-
volunteer force).

269. See Bowley. supra note 265.

270. See BELKIN & Evans, UNIv. OF CAL. AT SANTA BarBara, UNITED KINnGDOM
REPORT. supra note 52, at 23. See generally Luslig-Prean & Beckett v. United Kingdom, 29
Eur. Ct. H.R. 548, 572-87 (1999): Smith & Grady v. United Kingdom, 29 Eur. Ct. H.R. 493,
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After reviewing several other countries’ approaches to homosexual
military service, on January 12, 2000, the United Kingdom’s Secretary of
State for Defense formally announced the new policy that permits homo-
sexuals to serve openly in the British Armed Forces.?’! Once the British
Armed Forces implemented the new policy, they received only one resig-
nation of a senior leader because of his strong personal feelings against
having homosexuals serve in their military.2’?> At the six-month anniver-
sary of implementation, the three individual Services?”* reported no nota-
ble difficulties concerning homophobic behavior or operational
effectiveness.?’*

One aspect that has been vital to the success of the United Kingdom’s
policy stems from the strong direction by leaders from the top levels
down.?”® These military leaders stress “behavior rather than sexual ori-
entation is what ultimately matters to the men and women in the Armed
Services.”?’® Hence, the United Kingdom was able to change its policy
because they highlighted their Code of Conduct (similar to the United
States’ Uniform Code of Military Justice), which “applies equally to het-
erosexual behavior as it does to homosexual behavior.”?”’ The United

529-37 (1999) (holding the United Kingdom’s policy was unjust because it violated the
right to privacy under the European Convention).

271. See BELKIN & Evans, UN1v. oF CAL. AT SANTA BARBARA, UNITED KiNGDOM
REPORT, supra note 52, at 24-25; see also Reid, British Military Lifts Restrictions on Gays,
supra note 255.

272. See Top Officer Quits Over Gays in British Army, AGENCE FRANCE-PRESSE, Jan.
27, 2000, available at 2000 WL 2721243; William S. Cohen, Sec’y of Def., & Geoffrey Hoon,
Sec’y of State for Def. (U.K.), DoD News Briefing (Jan. 27, 2000) (transcript available at
http://www.defenselink.mil/news/Jan2000/t01272000_t0027uk_.html) [hereinafter DoD
News Briefing (Jan. 27, 2000)].

273. The three British military branches are the Royal Navy, the Army and the Royal
Air Force. See CIA, The World Factbook 2000—United Kingdom, at http://www.odci.gov/
cia/publications/factbook/geos/uk.html (last visited Mar. 14, 2001) (on file with author);
Ministry of Defence, United Kingdom, Armed Forces, at http//www.mod.uk/in-
dex.php3?page=6 (last visited Mar. 14, 2001) (on file with author).

274. See NEwTON, MINISTRY OF DEF., supra note 52 (informing that in the report
issued six months after the United Kingdom implemented their new policy, it was found
“[i]n fact, there has been a marked lack of reaction”); Ben Summerskill, It’s Official: Gays
Do NOT Harm Forces: Six Months On, Confidential MoD Report Reveals No Adverse
Effects on Morale, OBSERVER, Nov. 19, 2000, at 5 (reporting operational effectiveness,
morale and recruitment suffered no adverse effects after lifting the ban on homosexual
servicemembers), available at 2000 WL 26995159.

275. See MArRk NEwWTON, MINISTRY OF DEF., A REVIEW ON THE ARMED FORCES
Poricy oNn HomosexuariTy 1 (2000), available at http://www.gaymilitary.ucsb.edu/brit-
ish_main2.html (Oct. 31, 2000).

276. BeLkIN & Evans, Univ. oF CAL. AT SANTA BARBARA, UniTeEp Kingpom RE-
PORT, supra note 52, at 41.

277. DoD News Briefing (Jan. 27, 2000), supra note 272.
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Kingdom’s Secretary of State for Defense further clarified that all mili-
tary members do not have reduced contributions or responsibilities based
on their sexual orientation.?”®

The situation in the United Kingdom was not very different from the
one presently facing the United States.”’® One similarity is that some
college campuses banned the United Kingdom’s Armed Forces from their
career fairs, because the colleges protested the unenlightened policy that
banned gays from the military.”® After the lifting of the homosexual
ban, however, the military was once again allowed to participate in these
recruitment opportunities.?!

278. See id.

279. See id. Bur see BELKIN & Evans, Univ. oF Cat. a1 SANTA Barsara, Ustien
KinGpoMm REPORT. supra note 52. at 5-6 (chronicling the removal of laws cnnunahizing
private homosexual sex between two adult men).

280. See NEWTON, MINISTRY OF DEF.. supra note 52 (noting the change 1n acceptance
at the Student Union “Fresher's Fairs™).

281. See id. Some schools in the United States also protest allowing military recruit-
ment on campus because of the “Don’t Ask, Don’t Tell. Don’t Pursue. Don’t Harass™ law
and policy. See Greg Jonsson. WU Law Students Protest Return of Military Recruters, S1.
Louis Post-DispaTcH. Feb. 24, 2001, at NEWST; Rowan Scarborough. Buns on Muuary
Recruiters Stymie Enlistment Efforts. WasH. Times (D.C.), May 29, 2000, at A3; Andrea
Stone, Bill Ties School Funds to Military Recruiting, USA Tonay. Apr. 5, 2000, at 3A;
Anthony Winer & Ann Juergens. Army’s Discriminanon Prompts Campus Recruument
Ban, Star Tris. (Minneapolis-St. Paul). Apr. 29, 2000, at 23A. High schools and law
schools are the most prevalent at this practice. See Jonsson, supra; Scarborough, supra;
Stone, supra; Winer & Juergens, supra. Almost one quarter of the nation’s high schools
place restrictions on military recruiters as a protest against military spending or the anu-
homosexual policy. See Scarborough. supra; Stone. supra. Several law schools also denied
military recruiters access to their campuses because of the military™s discrimination against
sexual orientation. See Jonsson. supra: Winer & Juergens, supra. The Assoctation of
American Law Schools requires recruiting firms to sign a form stating they do not discrimi-
nate on certain grounds, including sexual orientation. Many law schools have therefore
refused to allow military recruiters on campus. See Brendan Watson, Wash. U Law School
Protests DOD Recruiters, STUDENT Lire. Nov. 21, 2000, via University Wire; see also Jon-
sson, supra; Winer & Juergens. supra. By refusing access to mulitary recruiters, these
schools were risking the loss of federal funding. Before October 3, 1999, however, the
withholding of government funds was effective only against the subsection of the umiversity
that refused military recruiters. See Department of Labor, Health and Human Services,
and Education, and Related Agencies Appropriation Act of 1997, Pub. L. No. 104205,
Div. A, Title V., § 514(b)-(f). 110 Stat. 3009 (1996). In other words, if the law school re-
fused access to military recruiters, the medical and undergraduate subsections of the same
university still received government funding. See Watson, supra. On October 3, 1999, the
act was amended to refuse government funding to the entire institution of higher educa-
tion. not just the subelement of the university. See National Defense Authorization Act for
FY2000, Pub. L. No. 106-113. § 549. 113 Stat. 512 (1999); Jonsson, supra; Watson, supra.
Therefore, the law currently provides that if an institution of higher education refuses ac-
cess to military recruiters, no funds from the Department of Defense, Labor, Health and
Human Services. Education. Transportation and related agencies are made available to the
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The strong leadership in support of the United Kingdom’s new policy
has eased the transition to open service by homosexuals; in fact, the
Royal Navy’s most senior officer admitted the acceptance of homosexuals
into the ranks has caused less havoc than the admission of women.?®?
Regretfully, however, there are still attacks in England that mirror the
brutality Private Winchell suffered in the United States.?®® Richard
Young, the first military member to successfully challenge the British mil-
itary’s ban on homosexuality, was severely beaten and left for dead by
homophobic attackers three months after the Royal Navy reinstated
him.?®* Therefore, it cannot be assumed that allowing homosexuals to
serve openly will eliminate all violence against them. Accordingly, the
military will need to continue to enforce its zero-tolerance harassment
policy and to administer severe punishment for violations.283

B. Canada

In October 1992, over seven years before the United Kingdom lifted its
ban, Canada decided to permit homosexuals to serve openly in their mili-
tary forces.?®® Initially, the Canadian military forbade homosexuals from
serving based on arguments similar to those used by the United States,
including the fact that sexual orientation was not an enumerated ground
of prohibited discrimination in the Canadian Charter of Rights and Free-

university. This denial of funds includes grants for student aid. See 10 U.S.C. § 983(b), (d)
(Supp. V 1999). For just one university, this federal money could total in the hundreds of
millions of dollars annually. See Jonsson, supra.

282. See Michael Paterson, News: Gays in Navy ‘Cause Fewer Waves Than Wrens,’
DaiLy TELEGRAPH (London), Sept. 1, 2000, at O1 (admitting that there had been some
resignations, but the overall change had been less difficult than expected).

283. See Homophobic Attackers Leave Man for Dead, W. MorNING NEws (Plymouth,
England), Sept. 5. 2000, at AGENCY23.

284. See id.

285. See NAT'L DEF. RESEARCH INST., RAND, supra note 30, at 280; NEwToN, Minis-
TRY OF DEF,, supra note 275 (relating the United Kingdom’s adoption of an anti-harass-
ment policy including sexual orientation).

286. See AarRON BELKIN & Jason McNicHoL, UNtv. oF CAL. AT SANTA BARBARA,
EFFECTS OF THE 1992 LIFTING OF RESTRICTIONS ON GAY AND LESBIAN SERVICE IN THE
CanapIAN Forces: APPRAISING THE Evipence §§1, V (2000), at http://
www.gaymilitary.ucsb.edu/canada_pub.htm (Apr. 2000) [hereinafter BeLkin & Mc-
NicHoL, Univ. oF CAL. AT SANTA BARBARA, CANADA REPORT]; NAT'L DEF. RESEARCH
Inst., RAND, supra note 30, at 74, 77; PoNDp, GEORGETOWN UN1v. Law Crr., supra note
52, at 80-81 (giving the exact date of the military’s announcement as October 27, 1992);
Sally Jacobs et al.. Canada To Let Gays Serve in Forces; Impact Eyed on US Ban, Boston
GrogE, Oct. 28, 1992, at 1; Mary Williams Walsh, Canada Far Ahead of U.S. in Recogniz-
ing Gay Rights Justice: Nearly Two-Thirds of the Provinces Prohibit Discrimination. The
Military Now Accepts Homosexuals, L.A. TiMes, Dec. 29, 1992, at Al.
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doms.?®” Comparable to the United States, Canadian polls conducted
before they removed the homosexual ban indicated 45% of the ser-
vicemembers would refuse to work with gays and lesbians.® In addition,
the Canadian military issued a report in 1986 which resisted allowing
homosexuals to serve openly in the military by citing justifications
equivalent to those of the United States: military cohesion, morale, disci-
pline, recruitment and operational effectiveness.*?

This 1986 report responded to rulings by the Canadian federal court
that interpreted the Canadian Constitution to prohibit discrimination
based on sexual orientation.”® Then. when preparing for a case challeng-
ing the homosexual ban in 1992, the Canadian Department of National
Defense determined they could not win the case and the military’s ban
did violate the Canadian Charter of Rights and Freedoms.?!

Following settlement of the case,?? the Canadian military lifted its ban,
not by implementing a separate policy regarding homosexuality, but in-
stead by making its harassment and service restriction policies neutral as

287. See BELKIN & McNicHoL. Univ. OF CaL. AT SAN1A BarBara, Canapa Re.
PORT, supra note 286, at § IV(B): see also PoOnp, GEORGETOWN Uiy, Law Crr., supra
note 52. at 76 (arguing the ban’s justifications included unit morale).

288. See BELkin & McNicHoOL. Univ. OF CaL. AT SANTA Barsara, Canapva Re-
PORT. supra note 286, at § IV(B) (stating the results of a survey of Canadian soldiers con-
ducted in 1986): cf. Americans Split Evenly on Gay Gls 5% Want Ban; 44% Do Nui,
Survey Finds, BALTIMORE EVENING Sun, Dec. 17. 1992, at 1A (reporting the results of a
poll of Americans in November 1992 as 45% for the homosexual ban in the military and
44% against the ban).

289. See BELKIN & McNicHOL. Univ. OF CAL. AT SANTA BARBARA, CanaDAa RE
PORT, supra note 286, at § IV(B). An additional justification was the privacy nghts of non-
homosexual military members. See NAT'L DEF. RESEARCH INsT., RAND, supra note 30,
at 76; PoNp, GEORGETOWN Univ. Law CrR.. supra note 52, at 76-77.

290. See BELKIN & McNicHOL, Univ. OF CAL. A1 SAnTA BarRBARA, Canapa Re-
PORT, supra note 286, at § V: NAT'L DEF. RESEARCH INs1., RAND, supra note 30, at 75-
76.

291. See BELKIN & McNicHoOL. Univ. OF CaL. A1 SANTA BarBara, Canapa Re.
PORT, supra note 286, at § IV(C): NAT'L Der. RESEARCH INs1., RAND, supra note 30, at
76-77: NaT’L SEC. & INT'L AFFAIRS Div.. U.S. GEX. ACCOUNTING OFFICE, supra note 261,
at 29-30: PonDp. GEORGETOWN UNiv. Law CTR., supra note 52, at 80-51: Jacobs et al.,
supra note 286. The Canadian Charter of Rights and Freedoms is generally considered
similar to the United States’ Bill of Rights. See BELxin & McNicHor, Usiv. oF CaL. at
SanTta BARBARA. CANADA REPORT. supra note 286, at § IV(B). Nat’t Def. RESFARCH
InsT.. RAND, supra note 30. at 75.

292. The settlement required the military to admut the ban on homosexual service was
unconstitutional and pay $100.000 to the litigant in this case. See NAT'L DEfF. RESEARCH
InsT., RAND, supra note 30, at 77;: PonDp. GEORGETOWN Univ. Law CrTr., supra note 52,
at 80: David Vienneau & Jack Lakey. Ruling Seen As Precedent in Job Bias Against Gays,
ToronTo STAR. Oct. 28, 1992, at Al: see also BELkin & McNicHOL, Univ. OF Cat. Ar
SanTa BARBARA. CANADA REPORT. supra note 286. at § IV(C).
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to sexual orientation.?*® This approach is the same one proposed by this
comment—homosexuals should be allowed to serve openly in the United
States military under the same regulations, restrictions and protections
afforded to heterosexual servicemembers. The United States must recog-
nize, just as the Canadian military did, that it should not try to change
people’s attitudes toward homosexuals, and harassment of homosexual
members will have a negative effect on the unit’s effectiveness.?** The
Canadian policy emphasizes “skill and ability should be the only criteria
upon which people are judged.”?

Following Canada’s repeal of its homosexual ban, the United States
conducted studies on the effects of this decision on the Canadian military
capability.?®® The studies found that fears of a decrease in recruitment,
retention, cohesion and morale appeared to be unfounded.?®” No in-
crease in resignations or harassment complaints by military members ap-
peared, and recruitment numbers experienced no adverse effects.?®®
Similarly, there were no news reports following the lifting of the ban that
cited morale problems, anti-homosexual violence or harassment.>®® In-
deed, most performance and morale problems dealt with race and gen-

293. See BELKIN & McNicHoL, Univ. oF CAL. AT SANTA BARBARA, CANADA RE-
PORT, supra note 286, at § VI(A); NaT’L DEF. RESEARCH INsT., RAND, supra note 30, at
77-78; NaT’L SEC. & INT'L AFFAIRS Div., U.S. GEN. ACCOUNTING OFFICE, supra note 261,
at 30 (stating the conduct standards are identical for heterosexual and homosexual ser-
vicemembers); Reid, British Military Lifts Restrictions on Gays, supra note 255 (acknowl-
edging homosexuals in the Canadian military are not afforded any special considerations
or arrangements).

294. See BELKIN & McNicHoL, UNiv. oF CAL. AT SANTA BARBARA, CanaDpA Rr-
PORT, supra note 286, at § VI(A); Na1’L Der. REsearcH InsT., RAND, supra note 30, at
79-80.

295. BELKIN & McNicHoL, Univ. of CAL. AT SANTA BARBARA, CANADA REPORT,
supra note 286, at § VI(A).

296. See id. at § VII(A)(2)-(3). See generally NAT'L DEF. RESEARCH INsT.,, RAND,
supra note 30, at 74-80 (examining the experience of Canada’s military forces in lifting the
restrictions on homosexual service along with the experi