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RECENT DEVELOPMENT

of women and children.2  Of those civilians that survived, the mass
majority reported the death of at least two family members as a result of
the attacks.2" As is expected of chemical weapons use, the attacks also
afflicted first responders thereby adding to the psychological trauma.2 2 7

In the context of other suspected uses of chemical weapons, an inference
is almost not even required to interpret the clear message of fear from the
attack on Ghouta that "transcends beyond its immediate action in terms of
time, geographic space and direct victims." 2 28

D. The War Crime ofAttacking Civilians

War crimes under Article 8 of the Rome Statute are distinguished from
Article 7 crimes against humanity offenses by the included nexus of the
offense to an armed conflict.22 9  Civilians are included as members of a
protected class from attack during or in connection with armed conflicts
under the Geneva Conventions.23 0 Attacking civilians in connection with

225. Syria ChemicalAttack: What We Know, supra note 3.

226. U.N. Mission Report - Ghouta, supra note 7, at 19.
227. Id.
228. Knoope, supra, note 210.
229. Compare Rome Statute, supra note 103, art. 8 (listing war crime offenses during either an

"international armed conflict," "armed conflict not of an international character," or both) with
Elements of Crimes, supra note 172, art. (7) (listing elements for various crimes against humanity).

230. "Common Article 3," identical throughout Geneva Conventions I-IV, protects
"[p]ersons taking no active part in the hostilities, including members of armed forces who have laid
down their arms . . . " in an ongoing "armed conflict not of an international character." Geneva
Convention Relative to the Protection of the Civilian Persons in Time of War, art. 3, Aug. 12, 1949,
75 U.N.T.S. 287; Geneva Convention Relative to the Treatment of Prisoners of War, art. 3, Aug. 12,
1949, 75 U.N.T.S. 135; Geneva Convention for the Amelioration of the Conditions of the Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea, art. 3, Aug. 12, 1949, 75 U.N.T.S. 85;
Geneva Convention for the Amelioration of the Conditions of the Wounded and Sick in Armed
Forces in the Field, art. 3, Aug. 12, 1949, 75 U.N.T.S. 31. Although the armed conflict nexus was
maintained, the protections afforded to this class of persons under Common Article 3 was extended
in Protocol I beyond its original scope to include any conflict "without any adverse distinction based
on the nature or origin of the armed conflict or on the causes espoused by or attributed to the Parties
to the conflict." Protocol I, supra note 193, Preamble.

Under Part IV, the "basic rule" for ensuring "respect and protection of the civilian population
and civilian objects" requires that "the Parties to the conflict shall at all times distinguish between the
civilian population and combatants and between civilian objects and military objectives and
accordingly shall direct their operations only against military objectives." Id. art. 48 (emphasis added).
As further clarification of the duty to distinguish (discriminate) between civilian and military targets,
Protocol I requires:
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an armed conflict is, therefore, a listed offense under the Rome Statute in
both the internal armed conflict and international armed conflict
scenarios.231 Under the ICC's Elements of Crimes, the elements for the
offense are: (1) "[t]he perpetrator directed an attack;" (2) "[t]he object of
the attack was a civilian population as such or individual civilians not
taking direct part in hostilities;" (3) "[t]he perpetrator intended the civilian
population as such or individual civilians not taking direct part in the
hostilities to be the object of the attack;" (4) "[t]he conduct took place in
the context of and was associated with [as applicable here] an armed
conflict not of an international character;" and (5) "[t]he perpetrator was
aware of factual circumstances that established the existence of an armed
conflict." 2 3 2

Here, the added element of a nexus to an armed conflict and the
perpetrator's awareness of it is safely presumed. Additionally, the
remaining listed elements can be proven in a near identical manner with
near identical evidence as its inter-article counterparts-Article 7's crime
against humanity for murder,23 3 or alternatively, crime against humanity
for extermination.2 34  However, a crucial distinction can be made in
crossing the inter-article divide from crimes against humanity into the
realm of war crimes. The war crime offenses reveal a focus on specific
mens rea components-the intentional decision to attack and its subsequent

Attacks shall be limited strictly to military objectives.... [M]ilitary objectives are limited to
those objects which by their nature, location, purpose, or use make an effective contribution to
military action and whose total or partial destruction, capture or neutralization, in the
circumstances ruling at the time, offers a definite military advantage.

Id. art. 52(2).
Protocol I also requires proportionalty in the calculus of a military attack in which civilians are

likely to be harmed. "An attack which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation
to the concrete and direct military advantage anticipated" is therefore prohibited. Id. art. 51(5)(b)
(emphasis added).

231. Rome Statute, supra note 103, art. 8(b)(i), (e)(i).
232. Elements of Crimes, spra note 172, art. 8(2)(e)(i). Alternatively, the same elements are

required for international armed conflict related attacks on civilians under Article 8(2)(b)(i). Id.
art. 8(2)(b)(i).

233. Id. art. 7(1)(a). Refer to the earlier discussion of the elements for "the crime against
humanity of murder." Supra note 188.

234. See id. art. 7(1)(b) (discussing the elements for crimes against humanity that deal with
extermination).
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orchestration; a deliberate and/or intentional disregard of the obligations
to (1) discriminate in military targeting, (2) use proportionate force, and
(3) safeguard members of protected classes; and the contextual mental
awareness of an armed conflict.2 3 6  In terms of the offense of attacking

235. Under Elements of Crimes, the various elements for each offense listed are generally

separated and sequentially ordered by (1) conduct, (2) consequences (results), and (3) circumstance.

Id., art. 7 Intro. Any mental elements are listed after the affected conduct, consequence, or

circumstance, and any contextual circumstances are listed last. Id In terms of the war crime of

attacking civilians, the conduct element is "the perpetrator directed an attack." Id. art. 8(2)(e)(i). The

circumstance of the conduct is that the attack targeted a civilian population as its military objective.

Id art. 7 Intro. The mental element is the intention of the attack to, target a civilian population. Id.

art. 8(2)(e)(iii). As a war crime, the offense next includes the "contextual circumstance" element of

the offense's nexus to an armed conflict. Id. art. 7 Intro. It is followed by another "mental element

affecting" the contextual circumstance element that requires the perpetrator to have actual

knowledge of the armed conflict. Id.

236. Compare id. art. 8(2)(e)(i) (singling out as separate elements, the violative yet intended object

of the attack, the actual awareness of the context of the attack in an armed conflict, and the perpetrator's

direction (decision) that the attack take place in disregard of its violative nature), with id. art. 7(1)(b)

(looking to the result of violative conduct, its role in a larger scheme of similar achievement, and the

conduct's context in a "widespread or systematic attack" as known by the perpetrator).

There are some areas where the inter-article divergence is not as readily apparent. See e.g., id.

art. 8(2)(a)(i) (listing the result-oriented focus of the first element common to Article 7 offenses-

"[t]he perpetrator killed one or more persons"-in the war crime of willful killing). This is in part

due to some overlap between the concepts of Crimes Against Humanity (originally applied primarily

against nation-states) and War Crimes (allowing prosecutorial application against individuals). See

generally, id. art. 7 (focusing on the results of an "attack directed against a civilian population"); id.

art. 8 (requiring the perpetrator's awareness of an armed conflict in the decision to attack a civilian

population). However, the result-oriented element is present in only a minority of the offenses listed

under war crimes. See id. art. 8(2)(a), (2)(c) (outlining Article 8 offenses that identify an element

related to the result of illegal conduct similar to Article 7 offenses). A majority of Article 8 offenses

do not include a result-oriented component at all. Id. art. 8. Moreover, even under those Article 8

offenses in the minority, there still exists a gravitation in focus on the decisional disregard of the

Geneva Conventions and customary international law on the rules of war. See e.g., id. art. 8(2)(a)(i)

(associating the result-oriented element of having "killed one or more persons" with the specific mens

rea component-intentional disregard of the perpetrator's actual knowledge of the victims' protected status

in the context of an armed conflict).

Therefore, at the risk of over-simplification, several conclusions might be safely reached. First,
it appears that the crimes against humanity category focuses on the overall mass effect (result) of

conduct violating a recognized legal obligation (without an armed conflict nexus), whereas the war

crimes category focuses on the intentional decision-assuming successful execution-to violate that

same legal obligation (with an armed conflict nexus). Second, distinguishing between the two

chapters in dealing with a common nucleus of facts appears to be determined by the express (and

presumably intentional) statutory-like separation of the elements. "Expressio unius est exclusio alterius"

[the express mention of one excludes all others]. See id. art. 7 (including only that the attack target a

civilian population); Int'l Crim. Ct., Id. art. 8 (requiring that the perpetrator be aware of "the existence
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civilians as a war crime, the mens rea revolves around the direction of the
attack (as the conduct) and not the attack itself.23 7  It is safe to say that the
decision to attack-with its requisite advanced planning and subsequent
orchestration-against a densely populated urban district utilizing
indiscriminate weapons with payloads of mass destruction sufficiently
covers any additional mens rea focus. 2" This leaves the charge of attacking
civilians as a war crime in a more than a viable state.

E. The War Crime of Employing Poison or Poisoned Weapons, and the War Crime
of Employing Prohibited Gases, Liquids, Materials or Devices

The "war crimes of employing poison or poisoned weapons" and the
"war crime of employing prohibited gases, liquids, materials or devices"
share a number of common roots, including history.2 4 0 Consequently, the

of an armed conflict"); Expressio unius est exclusio alternus, BLACK'S LAW DICTIONARY (10th ed. 2014)

("A canon of construction holding that to express or include one thing implies the exclusion of the

other, or of the alternative.").

For instance, in Article 8 for war crimes, elements dealing with the mental components are

separated out to out-populate the single element, if any, dealing with the result-oriented components

of the offense. See, e.g., Elements ofCrimes, supra note 172, art. 8(2)(e)(i) (enumerating the elements of

the crime against humanity of extermination). In reverse fashion, under Article 7 for crimes against

humanity, the center of focus is the offense's result with the mental component as a tangential

qualifier. E.g., id. art. 7(1)(b). The result-oriented component-or "consequence" element which

often remains unseparated from the "conduct" element-is listed first, followed by the "contextual

circumstance" element of the "widespread or systematic attack" requirement in Article 7 offenses.

See id. art. 7 Intro (discussing the Elements of Crimes author's deliberate sequencing of elements based

on its character and qualifying properties). The contextual circumstance element is always followed

by a "mental element affecting" the contextual circumstance and not the result-or at least, not

directly. See, e.g., id. art. 7(1)(b) (identifying the elements of the crime against humanity of

extermination).

237. Id. art. 8(2)(e)(i).
238. Id.
239. See id. art. 8(2)(e)(i) (detailing the elements of the war crime of attacking civilians); U.N.

Mission Report - Ghouta, supra note 7, at -5 (assessing the Ghouta attack's impact on the civilian
population).

240. Although banned multilaterally in The Hague Conventions of 1899 and 1907, the

modern use of chemical weapons begins with World War I. Chemical Weapons, UNODA, supra

note 206. During the course of the war, both factions conducted attacks involving the incorporation
of chemical agents into artillery shells and other munitions as a means of increasing battlefield
casualties through death or debilitating suffering. Id. The Hague Convention of 1899, although
largely ignored, initially prohibited "the use of projectiles the object of which is the diffusion of
asphyxiation or deleterious gases." Hague Convention (IV,2) Laws of War. Declaration on the Use
of Projectiles the Object of Which is the Diffusion of Asphyxiating or Deleterious Gases, July 29,
1899. In part because of the hypothetical scenario where chemical agents could be delivered through

non-projectile means, The Hague Convention of 1907 changed and separated the language into the
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language employed in both offenses shares familiar statutory language to
the common historical lineage.2 4 1  As a war crime, the common two
elements of the armed conflict nexus and the perpetrator's awareness of
the armed conflict are required as a matter of course.24 2  The additional
required elements specific to the criminal employment of poison or
poisoned weapons include:

1. The perpetrator employed a substance or a weapon that releases a
substance as a result of its employment.

2. The substance was such that it causes death or serious damage to
health in the ordinary course of events, through its toxic
properties.24

Similarly, the required elements specific to the criminal employment of
prohibited gases, liquids, materials or devices include:

1. The perpetrator employed a gas or other analogous substance or
device.

2. The gas, substance or device was such that it causes death or serious
damage to health in the ordinary course of events, through its

asphyxiating or toxic properties. 2

As applied to the events at Ghouta, the facts are sufficient to satisfy the
elements for both offenses. The employment of Sarin (deployed in liquid

prohibitions against "employ[ing] poison or poisonous weapons," and "employ[ing] arms, projectiles,
or materials calculated to cause unnecessary suffering." Hague Convention (IV) Respecting the Laws

and Customs of War on Land and its Annex: Regulations Concerning the Laws and Customs of War

on Land, art. 23 Oct. 18, 1907; TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS: A

PERSONAL MEMOIR 10 (1992). The outrage following World War I sparked the signing of the

Geneva Protocol in 1925, which prohibited, as universally accepted international law, "the use in war

of asphyxiating, poisonous or other gases, and of all analogous liquids, materials or devices .... "

Geneva Protocol, supra note 14; Chemical Weapons, UNODA, supra note 206. However, one of the

loopholes in the Geneva Protocol was that it did not prohibit the further development and

stockpiling of chemical weapons. Id. This was rectified by very broad prohibitions in the Chemical

Weapons Convention in 1992. Chemical Weapons Convention, supra note 16, art. 1.

241. WILIAM A. SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY ON

THE ROME STATUTE 278-79 (2d ed. 2016).

242. Elements of Crimes, supra note 172, art. 8(2)(e)(xiii).
243. Id.
244. Id art. 8(2)(e)(xv).
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form but converted to a gas upon impact) satisfies the "substance"

requirement245  for the poison offense, as well as the offense for

employment of a gas.2 4 6  Sarin, given its effects on the human body,2 4 7

satisfies both the "toxic properties" as well as the "asphyxiating"

characteristic requirement under the second elements.24" The use of

Soviet M-14 and 330mm "Volcano" rockets carrying payloads of Sarin also

fulfills the offered delivery system alternatives offered in each of the

offenses' first elements.2 4 9

The problem with these two listed offenses is not a question of whether

they are chargeable, but rather, whether they are actually (despite their

historical evolution) the same offense. A brief inspection reveals that the

first listed offense-referring to the employment of a "substance" as the

conduct element-seems broader than the other, since the other gravitates

toward a gas, albeit with the allowance of analogous substitutes.2 5 0

Furthermore, the former contemplates the use of a delivery system which

the latter does not.2"' The facts of the case, however, could be

determinative in whether such a violation exists. As such-since the facts

of the case can2 52 satisfy the elements of both offenses-charging both

viable offenses in the alternative would seem prudent.253

245. It is worth noting, as relating to the underlying dichotomy between the war crimes and

cnmes against humanity categories, both offenses discussed here, neither one requires the actual

death or injury of its target. They only require that the perpetrator employ "a gas or other analogous

substance." Id. art. 8(2)(e)(xiii), (2)(e)(xiv).
246. Id. art. 8(2)(e)(xiii), (2)(e)(xy).
247. U.N. Mission Report - Ghouta, supra note 7, at 7.

248. Elements of Crimes, supra note 172, art. 8(2)(e)(xiii), (2)(e)(xv).
249. Id. art. 8(2)(e)(xiii) (referring to "a weapon that releases a substance as a result of its

employment").
250. Id. art. 8(2)(e)(xiii), (2)(e)(xv).
251. Compare id. art. 8(2)(e)(xiii) ("The perpetrator employed a substance or a weapon that

releases a substance as a result of its employment."), with id. art. 8(2)(e)(xiv) ("The perpetrator

employed a gas or other analogous substance or device.").
252. Under the first element for employing poison or poisoned weapons, the fact a rocket-

artillery delivery system was utilized (to carry Sarin) may be used to satisfy the first element instead of

the fact that Satin itself was utilized. See id. art. 8(2)(e)(xiii) (including, as part of the element, the use

of "a substance or a weapon that releases a substance as a result of its employment."). Although this

application of differing facts may technically escape the potential for a double jeopardy violation

legalistically, it is questionable if the ICC's judiciary will accept it.
253. Although multiple charging is allowed, since the conviction of one might preclude the

conviction of the other, giving due consideration to judicial resources may be the wiser course.

[Vol. 49:165208
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VI. LOOKING FOR POTENTIAL VIOLATIONS OF THE PRINCIPLE OF

NE BIS INIDEM (DOUBLE JEOPARDY)

Although multiple charging from a common nucleus of fact is allowed,
multiple convictions resulting from those charges is a different story. It
should be expected that multiple charges will give rise to the defense
argument that many of the charged offenses are in fact lesser-included-
offenses of other charges (concours apparent)54 or alternatively, the same
offense in fact.25 5  If historical case law is afforded any authoritative
weight by the ICC, this defense argument will find only minimal success.
The Blockburger test, as expressed by the appeals chamber in both KupreLki
and the (elebii, determines whether the crimes are distinct:

[M]ultiple criminal convictions entered under different statutory provision
but based on the same conduct are permissible only if each statutory
provision involved has a materially distinct element not contained in the
other. An element is materially distinct from another if it requires proof of a
fact not required by the other.

Where this test is not met, the Chamber must decide in relation to which
offence it will enter a conviction. This should be done on the basis of the
principle that the conviction under the more specific provision should be
upheld.2 5 6

The (elebii court used this test to determine that even very similar
offenses arising from the same core facts could result in technically distinct

254. Concours apparent is a false or apparent concurrence where one charged offense is
completely encompassed by another in addressing the same conduct (lesser-included offense). Kai
Ambos, Critical Issues in the Bemba Confirmation Decision, 22 LEIDEN J. OF INT'L L., 715, 723 (2009).
Concours ideal, on the other hand, is where a single course of conduct gives rise to two distinctly
separate offenses concurrently. Id. Concours ideal does not violate the ne bis in idem principle. See
Gerard Conway, Ne Bis in Idem in InternationalLaw, 3 INT'L CRIM. L. REv., 217, 217 (2003) (describing
ne his in idem at double jeopardy).

255. The ne his in idem principle is expressly incorporated in the Rome Statute under Article 20.
The relevant provision for the situation at hand states in relevant part that: "[e]xcept as provided in
this Statute, no person shall be tried before the Court with respect to conduct which formed the basis
of crimes for which the person has been convicted or acquitted by the Court." Rome Statute, supra
note 103, art. 20(1).

256. Kupreikid, Appeals Judgment, supra note 184, $ 387 (citing Celebii Case, supra note 165,
¶ 412-13).
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convictions." However, the tribunal applied it in both directions in

order to not only avoid conviction on the same offense twice, but also to

257. The international adoption of the Blockburger test as a means of preventing double
jeopardy is not a complete adoption of the protection afforded in the United States. Dax Eric Lopez,
Not Twice for the Same: How the Dual Sovereagnty Doctrine is Used to Circumvent Non Bis In Idem,
33 VAND. J. TRANSAT'L L. 1263, 1291-92 (2000) (describing the difficulty in applying the Blockburger
test internationally). The adopted portion arguably focuses too much on language and format
technicalities and statutory construction happenstance rather than the substance of the crime. Id. A
deeper examination of double jeopardy protections in the United States reveals, arguably, a more
balanced approach. Id. at 1302.

Texas law, for instance, may offer insight on how the ICC may craft a better approach. In
a double jeopardy challenge arising out of multiple convictions from a single trial, the appellate court
must first apply the Blockburger test as a starting point using the cognate-pleadings approach.
See Blockburger v. United States, 284 U.S. 299, 304 (1932) (asking whether each statute requires
proof of an additional fact which the other does not); Hall v. State, 225 S.W.3d 524, 526, 535, 537
(Tex. Crim. App. 2007) (adopting the cognate-pleadings approach which "looks to the facts and
elements as alleged in the charging instrument, and not just the statutory elements of the offense").
Second, the appellate court then considers the non-exclusive list of Ends factors in determining if the
two offenses are in fact "the same." Bigon v. State, 252 S.W.3d 360, 371 (Tex. Crim. App. 2008); Ex
parte Ervin, 991 S.W.2d 804, 814 (Tex. Crim. App. 1999). However, application of the Ervin factors
will vary depending on the results of the Blockburger test. If the elements of the offenses are identical
under Blockburger, there is a judicial presumption that the offenses are the same absent clear legislative
intent to the contrary; if they are different, the judicial presumption is that the offenses are different
absent clear legislative intent. Ex parte Benson, 459 S.W.3d 67, 72 (Tex. Crim. App. 2015).
The Ervin factors, include:

(1) whether [the] offenses are in the same statutory section;

(2) whether the offenses are phrased in the alternative;

(3) whether the offenses are named similarly;

(4) whether the offenses have common punishment ranges;

(5) whether the offenses have a common focus;

(6) whether the common focus tends to indicate a single instance of conduct;

(7) whether the elements that differ between the two offenses can be considered the same

under an imputed theory of liability that would result in the offenses being considered the

same under Blockburger and

(8) whether there is legislative history containing an articulation of an intent to treat the

offenses as the same or different for double jeopardy purposes.

These factors are not exclusive, and the question ultimately is whether the legislature intended

to allow the same conduct to be punished under both of the offenses.

Bigon, 252 S.W.3d at 371.
The court remedies a double jeopardy violation by applying the "most serious offense" test. Id.

at 372-73; see also Landers v. State, 957 S.W.2d 558, 560 (Tex. Crim. App. 1997) (explaining the test
helps "eliminate[ the arbitrariness of relying [on how a statute is structured ... 'D. The court looks

first to see which conviction is the most serious. Bigon, 252 S.W.3d at 372-73. This is determined by

examining the respective sentences as awarded by the jury and deciding whether they run concurrently

or not. See id. at 372-73 (emphasizing the need to evaluate more than just "the sentence imposed to

determine which of these offenses is the most serious"); see also Exparte Cavazos, 203 S.W.3d 333,
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avoid concours apparent scenarios.2 58 In one instance, the ICTY appeals
chamber found that the inter-article2 59 convictions for willful killing-as a
grave breach of the Geneva Convention No. IV-was a legitimately
distinct offense from murder-as a violation of the laws and customs of
war.26 0  However, it also concluded that one offense subsumed the
other.2 6 1

Willful Killing Murder
(as a grave breach of the (as a violation of the laws

Geneva Conventions under and customs of war under ICTY
ICTY Statute Article 2) Statute Article 3)

a. death of the victim as the result a. death of the victim as a result of
of the action(s) of the accused, an act of the accused,

b. who intended to cause death or b. committed with the intention to
serious bodily injury which, as it cause death,
is reasonable to assume, he hadis rasonbleto asum, hehad C. and against a person taking noto understand was likely to lead and aint p sn ting no
to death, active part in the hostilities.

c. and which he committed against

a protected person.2 6 2

338 (Tex. Crim. App. 2006) (extending discretion to the fact-finder and holding that "the 'most
serious' offense is the offense of conviction for which the greatest sentence was assessed"). Thus, a
third-degree felony conviction with a ten-year imprisonment sentence would be the "most serious"
offense compared to a second-degree felony with only a two-year sentence of imprisonment. See
Bigon, 252 S.W.3d at 372-73 (evaluating the degrees of the offenses and the respective sentences in
determining which offense was the most serious). In the case of a tie, the court should then look to
the degrees of the offenses. Id. at 373. If they are also the same, the court should look at other
factors such as restitution. CavaZos, 203 S.W.3d at 338 (determining the "most serious" offense based
on the amount of fines or restitution attached to the conviction after finding the sentences'
imprisonment time and felony degrees were equal).

258. Celebi6i Case, supra note 165, I 412-13.
259. Under the ICTY Statute, the crime of "willful killings" is listed under Article 2. The

crime of "murders," however, is listed under Article 3. Int'l Crim. Tribunal for the Former
Yugoslavia, Updated Statute for the International Criminal Tribunalfor the Former Yugoslavia, art. 2, 5 (2009).

260. Celebii Case, supra note 165, I 414-23.
261. Id. 423.
262. Id. ¶ 422.
263. Id. 423.
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